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DEMYSTIFYING HUMAN TRAFFICKING: LEGISLATIVE
FRAMEWORKS AND GROUND REALITIES

Bhumica Veera®
ABSTRACT

Addressing He problew of hunan teafficking as been the concern of el cororlrics areand
e world, as no couwiry today &5 mmune f0 homi frafficking. India tov is one of the kubs far
fivwian traffickingy. Although, several kmes ape becr cmcted to fight fuman frafficking in Indis,
the problem has not been sddvessed to Hie fillest. The key challenge while addressing the peoblo
of fuman trafficking 15 in wunderstending af the lerne "Husem teafficking itsetf. The glolef scenario
of Rumaer trafficking b5 extremely Droad imd with Mme new forms of husam efticking hame
eualoed, wlich the present baeos fatl to address. This paper, ains 1o arafyse the daws sgaiiust Human
trafficking bn Idia, the undosianding of courts and legislatures about Iismn afficking, wed e
probiems arvising out of e Mefficient Inws. The paper discusses in detal the aew Trafficking in
Persons, 2008 Bilt and presents o crifical analysis of the same, The paper will alse analyse the sew
forwis of heman trafficking hat haoe evolved and how the loopitoles in the law facilitate such crimes.
Finally, e paper recommeinds ceriain peforms that veed to be Brought in the evisting framework fn
order to address the probler of trefficking better,

Keywords: Trafficking, Criminel Law, Human rights, Child vights, Sex trafficking.

INTRODUCTION

Rights and dutics have been at the core of each and every soicty. As
time progressed, human rights gained significant recognition. The Universal
Deelaretion of Human Right (UTHR), guaranteed that every human had certain
fundamental rights which shall be protected by rule of law.! Since then the
movement for protection of human rights has gained significant momentum.
Paradoxically, the violation of human rights too has been increasing ot an
unsteppable pace ever since then. Humans enjoyed their right to frecdom and
escaped the cages of slavery only to be caged again in cages of ‘Modern-day
slavery’.?

Eliminating Human trafficking has been a major eoncern of each and every
country today. No country today is immune to human trafficking. The UNODC
formulated the Protocol lo Prevent, Supress and Punish Trafficking in Persons
which defines Human Trafficking as,

"the recruitment, lransporiaiion, fransfoy, HirboaTing ovveestpt Of peraowss, dny Tt -
of the threat or usc of force or other forms of coercion, of abduciion, of froud, of deceplion,
of the abuse of power or of a position of mulnevabilify or of the giving or recefving of
payments or benefils o achicve the consent of a person having contvol over another person,

“Second Year, BA., LLE (Hons.) Student At Nurdms” Eivit B Mefila Schoof of Tazy, Mumbai,

Wniversal Detlaration of Thuman Rights, (2.4, Res. 2174 (I, UM Thee, A FS10 ot 71 {1943}
"What is Human Trafficking?, Trafrcking o Persomz and Smuoggling of Migranks [Mov. 222018 245 am), htips:/ /
wewnar, o, org umode Sen A huma n-tea fficking S what-s-hwvemen- imfhicking heml,
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Howewer, the entire legislation which was dealing with tratficking in persons
failed to detine the word ‘trafficking’. The legislalion, also focused only on
prostitution as a form of tratficking and did pot look into any other forms
of traffickimg. ‘This act, also gave powers to the police and the magistrale to
put into custody any person found ta be working, in a brothel m the mame
of Tesene’. This provision was therefore counter productive in addressing the
problem of sex- trafficking, as victims always had the fear of being in police
custudy or jails if they complained against the crime.

3. Indian Penal Code: The Indian Penal Code {(hercinafter referred as 1PCY
has lad several amendments relating to Human Trafficking. Sectiom 37(F
uf the IPC originally dealt with prohibition of stavery and section 372 dealt
with prohibition of prostimbon. Surprisingly, lhe offence under Sec. 370
wag rlassified as a non-rognizable and bailable offence. Since the offence of
Human trafficking is an organised crime, making it a bailalile offence divectly
worked in the favour of the criminals and therefore it led to the provision
being highly unatlised. In the year 2013, the Justice Veoma commmittec was
get up which contributed towards the 2013 oiminal law amendment act, 2013
The Justice Verma commiltee gave a very detatled analysis of how there is a
need o recognise and define Human Trafficking as a separate offence. The
report, reaffirming the UNODC definition of Human trafficking gave the
fosllonwring definition,

“Section 370: Trafficking of a Person (1) Whoever, for the purpose of explottatun, (a)
recruils, () bransports, (c) harbours, (d) fransfers or (e) receives, a person or persons, by

Firstly, ustry threats, or

Secomdly, using force, or amy other formt of eoervion, or
Thirdly, Iy abduction, or

Fourtily, by practising fraud, or dreeption, or

Fifthly, by abuse of potset, or

Sixthly, by inducement, tncluding e giving or recefving of paymenis or beacfits,
in order to achicoe fhe consent af any person having contvol over the person recruited,
fransporied, karbourcd, transferved or received, comimifs the offonee of traffickine.

Faplanation I The expression “explottation’ shall imctude, prostifution or othey fornts
of sexual exploitatiom, forced labour or sevvices, slavery or practices similar to slaoery,
sevoituide, or the forced remonal of organs.

Explanation H: The consent of the victim is inmmalerial in a determinalion of e
offenrce of trafficking. (2) Whoever commiis the offenee of frafficking shafl be punishad
with rigorons teprisorment for o term whick shall wof be legs than seten years, but which
iy extend 1o ten years, and also with fine. ™

IR Buyioy or digposing of any person as a dlame — Whosver impmirts, export, Tenoves, buys, salls or disposes of
any persan &5 a slate, of Bocepls, recaives or detains against his will ey person as 2 elave, shobl be pumished with
imprisorment of cither descTiption for a term which may extend te seven years, and shall alse be lable to fine,

“fuslive [S5. Verma et al, Teolficking of Wimen and Children, Fepewel of Uwe Justice Vormo Cotonibtbee on
Amrerudomenly ke O nm.mal Taw, 1524 [2H3), http/ Swww prsindia org/ uplaads Smedia /Tustce Y2 vamna 20
committee,/j6Tahivenmat Hcommdt bz s 2lrepot.pdf.
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was through this bill. This bil has received a positive feedback and has also
been passed by the Lok Sabha as of August 2018, This bill aim to provide a
comprehensive legislation for Human Trafficking, however it fails to do so on
multiple levels. Even though, the bill has locked into various aspects of Human
trafficking, has recognised new forms of trafficking, has aimed to rehabilitale the
victims, the bill has several lacunae which make the legislation problematic and
has a pussibility of being under utllised as all the ather laws relating to Human
trafficking. The following are the salient features of the Rill:

a.

Creation of National Anti- Trafficking Burcau and other regional bodies:
Une of the primary ways in which the Bill aims 1o prevent {luman trafficking
is by the establishment of National, State and Pistrict lovel Anti- wafficking
units which would adopt preventive measurcs to curb Human Trafficking
through surveillance, co-prdination, rescue ete. [However, the struchare of the
bureau and the anti-trafficking units will act counter productive in this case,
as these are entirely composed of police oiticers anly. While, the burean does
hiave the power to co-ordinate with other government and non- governmental
organmsations, they have not been made an active part of the said units.
Victims of Human Trafficking already have a fear of pelice in their mind,
which deters them from approaching the police. This fear has partly evolved
due to the laws like ITPA which gave police the power to conduct raids to
rescue the vichims. Since, the bureau and regional units consist only of police
officers, all the surveillance and rescue actvitics will be done by them. This
will create more fear amoeng the victims and hence, the victims will farther
try 1 protect themselves from being rescned by the police. This concern was
slse expressed by the Conigress MP Dr Shashi Tharoor .There is no provision
for accountability of the National Anti- Trafficking Bureau. The State and
District-Anti  Trafficking units also have no strict mechanism for thelr
accountability. The lack of accountability becomes problematic, as there is no
systemn to keep a check an the police oificials and record the performance of
the anbi- trafficking units.

Search, rescue and post rescue activities: The primary  reason why
ITPA failed to combat tratficking in persons was due to the poor rescone
mechanisms that were adopted. The ITPA gave Lhe police officers the power
to arrest and keep in custody, the suspected victims of trafficking.™ Tlis
‘rald’ to ‘rescue’ mechanism failed heavily and the victims of mafficking
were even more aftaid to come out and stand against the ¢rimes committed
against them. The teaffickers too used this provision to cuth the victims
trom complaining against them. Despite this, the Trafficking in Persons Bill,
2018 has adopted similar raid 1o rescue mechanism to prevent the victims
of human trafficking. The victim is therefore ‘arrested’ for being a victim of
an organised come. Thus, even if it is assumed that the post-rescue activitics

Y5hauhi Tharoor, Uaslion for an inclusive approach in the traffickmg bill, 1-10. (2009} (Nov, 22, 2015 300 zm)
Inttps:f dvive google.c oo Saile £d /1 BStel Fen RN - PUE DO theer abd F 3T PIonly  view
WTeaflicking of persona jprovention, protection and cebwlbilitation) Bill, Bill MNe., 82 of 2018, § IS, (18]
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4 central authority namely Central Adoption Resource Authority (CARA).
CARA follows an online system of adoption where prospective parents {which
include single parents, NRIs, Foreigners, Couples ete.} can register themselves
for adopting a child. While there cxists a2 mechanism to verify the prospective
parents, these checks are often overlooked due to the higher supply and less
demand. The procedures for adoption allow the prospective parents to give
their preferences for adoption of a child. These preferences range from age, sex,
skin colour, religion, health conditions ete. Due [o the prevalent stereolypes that
wxist within the India, females, children with darker skin colour, children above
@ certain age ete. are not preferred by a huge majority of children. This makes
these: children vulnerable, as they now become the target of traffickers. Traffickers
under the disguise of prospective parents willingly adopt the children that are
otherwise 'unwanted’ by most parents. This becomes the primary reason why the
Adoption Agencies tend to ignore certain parameters of eligibilify of prospective
parents. This facilitates the trafficking of children by adoption,

Kidnapped children are often declared legally free for adoption. Such
tascs ocour because, when children are kidnapped or abducted the pulice is
often reluctant to file a FIR znd only a missing complaint is filed, as no court
proceedings or investigativn is involved in case of a missing complaint. As per
the NCRB data around 174 children go missing everyday and half of them go
untraced. There is not encugh budget allocated for the purpose of finding the
missing children, which is often why they remain in the General diary of missing
children and no active efforts are taken by the police to trace these children, This
shows that a lack of proper mechanism is leading turthering trafficking of young
children.

Currently, there exists no law to tackle the problem of aduption trafficking.
Even though the Juvenile Justice Act penalises  Adoption Agencics and
Prospective Parents for illegaily adopting children, there is  need for a proper
policy to prevent such acts. The new Anti- trafficking bill too fails to take
cognizance of Adoption leading to trafficking. However, it was of extreme
necessity to address the problem of adoption, as the 1°C definition of trmfficking
under section 370, easily allows the ‘parents’ of the adopted child to evade their
liability as they have not directly recruited, harboured, transported, transforeed,
or received the child for the purpase of trafficking,

2. Community Based Trafficking:

Many times, the environment in which people hve is where they are forced
into trafficking. This is known as Community Based Trafficking. One such
example of community-based trafficking is the Bedia Community in India.
The Bedia Comwmunity is a nomadic tibal community found in Uttar Pradesh,
Madhya Pradesh, Rajasthan etc. The Bedia community is currently recognised
as Scheduled Caste. Mistorically, this community is known for earning their
hving through sex-work. The women in this community are encouraged to take

' Seg, hitpa/ /cara nicin/
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up sex-work and are not looked down upon for deing that ™ A study done by,
Malarashtra State Commission for protection of Child rights and Intermaticmal
Justice Mission found that 71.8% of the minors between the age of [5-17ycars
involved in commercial sex-work in Mumbai belonged to the Bedia Community.
This commanity was also recopnised as a criminal tribe by the British in 1913. The
commumnity today is o marginalised, that every woman after reaching the age of
puberty is either pushed into prostitution ur is married off. Even after the woman
is married, in majoriry of the cases the husband of woman often forces her mto
prostitulion. Such problems exist not just in the Bedia comununity bist there are
many other commurdties such as the Bacchada commumity, the Nath Community
which have historcally forced women into prostitution. Such crimes often
go unrecognised because the victims are often braimwashed and told not to
prosecute their own families and husbands. The police in such areas are also not
able to resolve these issues, as either most of them are involved in facilitating
such crimes or the community” ties are often so strong that even police are not
able to intervene in many cases. This i where the problem of the bill comes nto
picture. Because the Anti- trafficking units are composed of the police officials
only, such community-based trafficking will still remain unaddressed due to the
mvalvernent of police and lack of accountability.

3. Clinical Drug toals:

(e of the least discussed and least recognised forms of Human trafficking
is Clinical Drug trials. Clinical Drug trials are conducted by giant pathological
companies where they test the impact of the drug in curing ailments.” Many
hospitals and doctors are involved into this business, where patients are given
vertain medicines and the impact of them is tested by the pathological companies.
Such trials often lead to death of many innocent people. Clinical drug trials fail
to fall under the ambit of Human Trafficking due to the misconstrued definitton
of [luman trafficking, where trafficking is only recognised if ‘source-transit-
destimation’ model 18 seen. However, in cases of clinical drug trials ‘transit’ stage
is missing, and thus it falls out of the scope of nman trafficking. In many cases,
since the patients blindiv trust their doctors are not even aware that a drug trial is
done upon them, the perpetrators go scot-free. In 2009, the Bill and Melinda Gates
foundation, fended the Tath Project” which aimed at testing an HPV vaccine.
This project caused the death of 9 minor girls, and it was later found that even
though the parents and school principals of those girls had signed the consent
form, the parents were illiterate and the teachers and principals were unaware
about the harms of the project. The NGO was also not penalised for viclating

W errendm Mishm, Combating Flarman Trafficking: {apa in Policy ond Law, 155-61 (2015) (Mo 1% 2008, .53 pm)
hitpa: S booke google coin,/ boes?id =5 IwTDAAACB AT prinsec=fronteoverdg=homan +a fiicking +veerendra+
mishradchi=enisa = Xeved = OahUKEwit Mbdulle AW S K1 T SKACMOGAETK TA A#v=rinepage eq=hman X204
mafficking i hecrendm tllmishradaf=Gilse

" ermmeegial Sexusl Exploatating of Children in bumbai, 55, (2015) (Mov. 19 2008, 857 pm) https: S Sesww ijraindia.
g Filea flibeary A SES %2 05udy 2 FReport 20Rey %20 Fina TP revabnoe B tuddy ) mif

Mfeerendra Mishra, Thendn Tffcking : The Stakeholdir's pergpertive, 380, (2012} (Mov. 19 2018, §.53 pm) hitps://
bovks guogle oo infoekstd =592 Aw A ADBAT Eprintser=fumtroverfodg = human +trafficking + v eerendra +mishr
a&hl=mis= X vnl=tu h TTRFEwidMb I Pe ARWC g HIKT TYSXACACEAE Lz ARy oonepagetg=ath M & f=alan

A5upra nnbe 20 at X,
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drug trial norms, as no legal provisions cxlsted at that time to deal with the case
and the NCC) received suppart from the government of India, ™

The new Anti-trafficking bill, 2018 fails to take cognizance of chnical
drag trials, Section 3] (iv)® of the bill talks about trafficking of a person by’
adininistering drugs, narcotic substances, aleohol otc. This means that if a person
is pushed into slavery, sexval exploitation ete. by the wse of drugs or any such
substances it will constitute as an aggravated form of trafficking. This provision
therefore does not deal with Clinical Drug trials.

CONCLUSION AND RECOMMENDATIONS

The problem of trafficking in India is of pressing concern s it is a grave
violation of Human dghts. | lowever, empty legislations with no implermentation
will not help in combating the problem of human tratficking. The author here
suggests certain reforms that are needed in the country for combating Human
trafficking:

I. Capacity building of Police officers: The real implermnenters of the laws
against Human trafficking are the Police. On most oecasions, the vickims of
trafficking first resort to the police for help. It is the police who arc entrusted
with the responsibility of surveillance and prevention of human trafficking,
This makes the police one of the most important stakeholder. It has been
seer, that in India, the victims are scared to approach the police due to the
fear that exists in the minds of people. This fear is parfially due to the raids
that are conducted by the police, where victims are often beaten up and kept
in custedy and partially induced by fhe traffickers by brainwashing the imagc
of police not as guardian but as a punisher. While the brainwashing aspect
is beyond control, there is a strong need to reform and educate the police
wfficials, and sensitise them or various issues relating to human trafficking.
In many remate arcas, the police are not even aware about the change in the
law and therefore continue with the old practices. Police officers through
various edueation and capacity building programmes, should be taught about
the new laws, about treating the victims correclly and about repurting the
matters.

2. Mechanism of checks and balances: As mentioned carlier, the currerd bill
has no proper mechanism of checks and balances in order to cnsure proper
tunctioning of the anti-trafficking units. This reduces the possibility of
sitnations where the police themselves facilitate tratficking. This also helps
in understanding the impact that such units have on the state of trafficking,
which further allows us to frame better and more mmproved policies for the
future, Even though NCRE and other such organisations keep a record of the

E Ukarsh Anand, “Tan’t penalise US WG fo ¥irdating Frug Trial Norms', The Tnd, Fap., April 18,2015

Sockom ¥ (ivy “hy adminitering any cheméoi suhabanee or hormenees: on a petaon fne the puapose of corly sawwal
rahumiky”™

Miilarana Ray, Loking at Traffiking through a New Eens, 12 Cardaee )1 & Ginder 909, 928 {2006)
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riurnber of erimes committed, there is 2 need 1o have a detailed analysis of
such erimes in order b improve policies and provide better rehabilitation to
the victiins.

3. Active participation of NGOs in rescue and rehabilitation process: The role
that WNGOs have played in India is highly commendable. Making NGOs an
active part of the rescue and rehabilitation process will help in removing the
taboo that s assodated with the traditional rald to rescue policy. It will help
in create a positive environment and the fear of police that exists in the minds
of the victims can be reduced if NGOs contribute to the rescuing process. This
will also act as an indirect check on the working of the police, as the NGUOs
will now be in a position to ensure that the no violence is faced by the viclims
while they are in custody.

4. Nelpline for the vichims: In many cases of trafficking especially m cases
of Cummerdal sex work and slavery, the victims are not allowed to go out
freely and interact with others. This makes it difficult for such people to
appraach the courts or police stations, for their protection. A helpline number,
which specifically addresses the problem of human trafficking con help
in identifying the victims and provide a better recourse to them by making
justice more accessible. The US.A, has a human trafficking hotline, which
functions 24x7, and allows wvictims o call, text, chat a2nd all infornmation
is kept confidential. Since its mception in 2007, the npaticmal hotline has
identified 45,241 moderate victms and 43,564 high victims.™

5. Increased role of Judicary: The Judiciary has played an active role in
combating human trafficking through various judgements like Bachpan
Bachae Andolan V. U and Buddhadev Karamaskar V. State of West
Bengal,” by issuing variims guideline to combat uman trafficking.In order
to combat Human trafficking, it is necessary o identify and punish the peaple
involved in this business. Therefore, a more equipped investigation will
contribute in increasing the conviction rates for such crimes.

It can therefore be concluded, that mere legislatlons cannot combat human
trafficking and it is necessary to include all the stakeholders for a holistic
approach. Media, by hightighting the problem of human trafficking can also play
a huge role in combating human trafficking by spreading awareness amongst the
masses. There is a need to not only recognise but also build ways and means to
combat the new furms of trafficking thal have evolved over the past years, only
then will the country truly wphold the constitutional principles of providing
social, ecomomic and political justice.

™ Soe wvrw.natinalhotline oo,/ statistics
Thachpen Bochaw Arslolae, w. TOT, 5 500 1,18 {2011)
*Buddhadey Kaeamaskar v, State of West B‘u:nga.L. 10500 283, 2B3-5 (2011)
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FREE SPEECH AND DEFAMATION: THE INDIAN LEGAL
SCENARIO

Aryan®
ABSTRACT

UM tral teroher, e adioays broubles vs. . Hie reqr netghibour 35 5o weenelinred.”

We often sy things ke those during @ conpersation. Negative opirtions and fredyements often
form i our aminds, Bul do we readise thal such staterurnts coedd e sevious legaf reperenissions?
The defamation law tuore partividarfy Criminad defametion) wondd mark theee statements a5 o
sulativir amel e congerned party condd file g st agiest yor. Novmally, this doeser’t happen as
uormal people fike s dovid the hassles of rourt and law. Nocs #is meon fhat defamation lawe has
Broome & bl to b vsed by the rich and poweerful andy? Also, doesn’t Hris stand in gross wiolation
of freedom fo express opinions abowt something or sonteoie? Js @ mustified to wilify someme's
repartation and digrify wrdee the sk of free speech ? This paper will, inter-alia defoe deep fdo swcl
yrecstions, md try f preseid e situation and solutions in a reasonable way.

Keywords: Free Speech, Defamation, Freedom (¥ Dpression, Vielation, Opinion, Digaity

FREE SPEECH AND ITS RELATED ASPECTS

Humans are social animals. Since the beginning of time, we as a species have
been looking for ways to communicate. It could be through the earlicst forms
of cave paintings of Australia or South East Asia, or any of the numerous sign
languages used carlier by the early people. Even the multitude of sounds which
we leamnt to produce was one of the means. low plich or high pitch grunting
sounds used could be probable warning signs’. Body language was also a means
to express. Later these means of expression started to include stories, dances,
songs to communicate various ideas and feelings. Smoke signals, beating of
drums were a part of this. Humans moved a step further in communication when
the invention of earliest organised languages took place.

All of this was because it 15 our inherent nature fo find ways lo express
Ourse]ves.

Gieorge Washington said, "If the freedom of speech 1s taken away then dumb
and silent we may be led, like sheep to the slaughter.”

Free Speech as a principle dictates that everyune has a right to express his
opinions and ideas without any fear of legal action and censorship. Freedom of
Speech and Expression is upheld as a fundamental right in our constitation in Art.
19 {1} {a)* Even our constitubion makers understood the importance that basic

*Student, Melional Law Uiversity COdishe, Cuitack

T Yowath Afzitan Tliukery Online, Oldest Faems OF Homen Comonnicatian, SAHO (Mav. 16, 2008, hitps:/ fererw
s=history.org. & farticle f oldest-forns-human-ramenmication
T CORIST. art. 19,01 1, ¢l.a
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right hokds. {rmespoctive of one's social siatus, cconomic, educational or cultural
background; gender, race, cthnicity, age, posifion; cach person is entitled to the
same right to voice their opinion. We would just be a mass of flesh and bones if
we would have not been given the power by nature to express ourselves. Had the
lawmakers Tust taken this into account, there would be a situation of dictatorship.
Derwocracy, as defined by Abrsham Lincoln in his Gettysburg Address of
Novemnber 19, 1863, is a government of the peaple, by the people, for the people.
Tt is a government where the citizens have a right to choose their representatives,
and are ditectly or inditectly mwvolved in decision making, Freedom to cxpress
is an inseparabic right when we think abount this concept. A democracy loses its
meaning if there is no free flow of ideas and opinions. This is what differentiates
a demacracy from some absolute monarchical or dictatoriai sort of a government,
where one person or a group of persons does what it feels like, and all others are
expected to follow all orders without questioning or giving it a second thought.
Thinking about it, our Right to Freedom of speech is in many ways the crux of our
existenice as natural beings and as citizens of a state, governed by its constitution.

What happens is that we always try to avoid criticism as individuals. The
persons in power can do 50 by cemsorship. Media is considered as the tourth
pillar of democracy after legisiature, excoutive, and judiciary. But such censorship
can hamper the free fiow of views. In British India, the Vernacular Press Act of
1574 was an example to oppress dissenting voices against the Raj. This law was
passed to inhibit the liberty of the Indian-lanpuage {ie., non-English} press. It
was presented as a proposal by Lord Lyttom, who was the viceroy of India at that
time (1876--50). This act was passed in order to stop the vernacular press from
criticizing the policies of the British- notably, the opposibon which had been
growing. The act excluded English-language publications. Because of tliis there
were strong protests from a widespread sirata of the population across India?
As a nation we've come realiy far from such oppressive colonial tactics, but still
the freedom of press remains under question. There is this new problem of fake
news and paid news which we face in today’s time. At an individuoal level we
often forget that it 1s okay to disagree. Mot cveryone can have the same views
over anything. This 15 because of the difference in our uphringing, education, way
of living, state of mind, or any other such thing. Ali of this dictates the way we
think, the opinions we frame, and hence what we speak. We should start to agree
that it is okay to disagree and that a healthy debate doesn’t necessarily mean
imposing one’s views on the other.

FREE SPEECH: ABSOLUTENESS AND RELATEVITY

The first question which arises when we talk about a fundamental right is that
whether it is absolute, Let’s take the exampie of Right to freedom of movernent®.
Under the garb of this right, | carmot walk off to the Indo-China border on my

? Tho Bdibors of Ercyclopedin Brmnnics, Yemaculae Ivess Aot 1678, ENUCYULOPEIA BRITANNICA (Mo, 17,
201E), https: f fwwew britarmica com fropic/ Vemnarular ['ross Mt
L mngtitudion of Trdio; ark 19, (10 ().

i2



I 22494421 UG Approved Joumal MNe. 22016

own wlims and fancies. Or, 1 cannot enter the parfiament in session, claiming that
! have a right to freedom of movemnent endowed upon e by the Constitution of
India. There have to he certain reasonable rostrictions on any dght. With regard to
the right to freedon of niovement, the constitution says:

“Nothing in [sub-clauses (d) and {e)] of the satd clanse shalf affect the operation of any
extsting e in 5o far as i imposcs, or prevent e Skafe friom mohing any law Iposiing,
rensonable restyiclions on the exercise of any of the rights conferred by fhe soid sofeeloneies
cither in the interests of the general public or for the prolectian of the interests of any
Scheduled Tribe, ™

Rights are not absolute. They cannot be. They always come with reasonabic
restrictions. My freedom fo exercise my rights ends where it slarts mfringing
somevne else’s rights. Also tights come along with certain dubies. There can be
ng1 question of rights if we are not bound by certain duties, and vice versa. This
mecans that rights and dutics go hand in hand. Indian constitulion provides fos
Fandamental Duties enshrined in Part IV A, Artiele 51A; brought about by the
4Ind Amendment Act, 1976. This is where moralify aise comes into picture,
What may b granted by laws, if used in an immoral way could prove to be fatal.
Alst, there is a very fine line on how we distinguish between something which
15 immoral and sonething which ls not. This distinction is pretty sobjective,
and relative to one's perspectives. Similar relativity {rather than absoloteness)
can be seen when we falk about the right to free speech. ‘This is when my right
to freedom to specch creates problem for someone else, for example. Regarding
Freedom of Speech, the constitution of India says:

“Nothing in sub-cluse (a) of clyuse (1) shall affect the operation of any cxisting
faws, or prevent the Skake fren making mny law, in 5o far as sueh law imposes reasonsble
restriclions on the exercise of the right conferved by the sedd sub-clouse in the inferests
of the sovereignty and inlegrity of India, the security of the Staile, frivndly relations with
foreign States, public order, decency or movafily, ov in relation to contempl of court,

o7er

defamation or incitement lo an offence.”7

We have taken up this project to bring about the relativity with the existing
defamation laws in India. St when it becomes clear that freedom of speech comes
with a certain amount of reasonable restrictions, the question left to deal with is
the ambiguity which still lies, the arbitrariness which surrounds the defamalion
laws, and the problems which stll arise and make the sifuabon a bit more grave
and dangerous. This situation will be dealt with in the subscquent sections.

DEFAMATION IN INDIA

Defamation means cornmunicating a false statement that in the eyes of right
minded people of the society, lowers or tends to lower the reputation of some
other entity. Broadly it is of 2 types:

i 'pnutitution of Indin. Art. 12, (51
“Id.



55N 22494421 Ut Apprived Journal No 42016

1. Slander

2. libei

Slander 15 gererally meamt as something whose effects are transient and
temporary. [t could be made through spoken words or gestures, something which
dacsn’t tend to last for long. There can be action availabde in slander cases only
when damage can be proved in its actuality ” This is becaase it hecomes difficult
tor determine whether something which was said, was said in what context, or
what tong, and/ or did it harm the plaintiff in the way which be cJaims.

Iibel is what can be construed as something which is of a more permament
nature, and which sticks along with the victim for 2 longer period of time. It is
generaliy soincthing witich can be presented in a written form for example, or
let's say something mentioned on an online podcast, or by any other means which
can be Ireated as a permanent form. Libei is actionable per se. No special damage
will have to be proven as the proof of libei being committed. It is enougl: to assign
iiability on the defendant’s part. This can be understood better througlh the legal
maxim in Jatin, ‘Res Ipsa Loquitor’ which means that things speak for themsclves
{(hence shifting the burden of proof on to the defendant).

Defarnation is considered as a civil wrong, as a part of the Law of Torts. The
Tort Taw il date is Jargely not codified as a part of any statute or act. It works on
the commmon law’s Doctrine of Precedence and prineiple of Stare | Yecisis, wherein
previous fudgments are used o dictate conduct and deade wrongs.

The essentials to prove defamation in tort law are:

*  False Statement
= Tublication of the false statement
= Loss of reputation in the eves of a reasonable person
By publication, we mcan that the staternent should reach some third person
other than the initial 2 people. As an illustration, John sends a sealed letier o Tom
hurling derogatory false aceusations at him. After reading the letter, Tom cannot
sue John for defamation as there is no publication.

Another aspect which is of immense significance here is that in ¢ivil wrongs,
intention is considered as irrelevant. This is one basic aspect which differemtiates
cvil and criminal defamation. So even if someone says something without any
malicicus interdion on his part to defame other person, he will be held liable.
Truth is an absolute defence in cases of defamation under the civil law.

Remedies for Defamation under Civil Law:

Tort Law (Civil Law} provides for unliquidated damages, or in other words,
compensation which is not pre-decided. If the victim can prove a sufficient
loss of reputation and assoclated losses with thaf, he is entitled to receive such
compensation from the deferdant

Types of [famation, LAW TEACHER (NOV. 16, 2018}, https/ /v lawkeat hee et fEree-Law -ty f rammgn
Lowr /by pes-of-defamationphp.
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Apart from this, the defendant may be asked to publicly issue an apology to
the plaintiff, and to take back his statement. Also, he may be asked to retract/
recal]l the publishing media from the public domain ffor c.g. calling off a boaok
from the market}.

Drefamation #s a Criminal Wrong:

MNow this is where the problem arises. Section 499 of Indian Penal Code (1560
holds defamation as a criminal wrong. The essentials required to prove criminal
defamation are same as those of civil defamation. The only difference which lies
is that intention to defarme becomes relevant over here, Malice is an essential to
prove criminal defamation. Truth alone is not considered 2s a defence, rather
truth ondy if for public geed, is considered a defence i such cases.

Also, the IPC says:

“Whorver defames another shall be punished toith semple imprisonment for a term
wihich may cxtend 1o f0o years, or with fine, or with bofh ™

Unitil eonnprensation, statement recall, injunction arc remedies, the defamation
laws were fine under the civil ambit, but hy criminalising it, there are severe
negative implications. This law has become a tool for harassmerd rather than
secking aid. The threat of arrest and imprisonment proves to be a serious
demotivator to a person who would want ko exercise his freedom of speech but
would always be under a fear of criminal prosccution.

ARTICLE 19 V. ARTICLE 21- THE CONFLICT

5a, to begin with, Iet's see how it plays ot when a person defames another
person, Let us say that a person does so. By defaming, we mean that this
particular person has made a false remark about this other person, and which
causes his repufation to get lowered in the eyes of vther persons. This does violate
the digmity of that person, and his right to reputation per se. Even though such
a principic isn't coded anywhere in a hroad head, its implicaticns canm B2 seen
almast in many spheres. For example, Article 23 of eaf Constitution talks abeut
Protection of Life and Persorad 1ibeity.® Here, even if not explicitly stated, it is
understond that a right to life includes right to a dignified and respectable life,
and if that sentiment is hurt by a defamatory remark for example, this would
amuunt to a viplation of the right. The need f provect an individieal’s reputation
is imperative and is of high impaortance. [is importance can be judged by the fact
that the English legal system had to come up with a separate concept pertaining
to defamation and labilities were set for committing defamation.

This is pne perspective to it that defarmabion causes the violation of human
rights of the victim on the grounds as mentioned abeve. But, there is another
angle to this, when we bring about laws to punish for defamation {that too

Fldian Penal Code, Mo A4S of 1560, Section 500,
fIMEY. COMST, art. 21.
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coiminally}, we essentially try 1o curtaii the freedom of specch of a person who
may iave been giving his opinion, This vicw states that the laws relating o
defamation are in stark contradiction to Articie 10 of the Furopean Convention of
Human Rights, which provides tor freedom of expression.

And yes, Uis makes sense. In this age of extensive media tor communlcation,
there will always be a constant flow of ideas and opimions going on. And il is very
likely to happen that at times a mere opinion would be considered defamatory
even when the person did not intend to say a particular thing to Jdefame someenc.
The Tort Law won't give impertance to infention and woald impaose punishment
in the form of compensation. This doesn't stop here, as the concept of Criminal
defamation also poses a threat to a free apd fair flow of ideds.

MISUSE OF DEFAMATION LAWS

Widely in use nowadays; Criminal Defamation is cnshrined in Section 499 of
the Indian Penal Code™ Saction 5004 of the Indian Penal Code specifies in this
regard that the punishment for the act of “criminal defamation’ could be a simple
imprisonment which may cxtend up Lo bwo years, or it comld be fine; or both,
Now imagine the kind of repercussions this can have on a free socicky. Such a
provision could be heavily misused by those wher wish to seek a gath under such
provisions aud sneak out of the public opinion frame. There have been numerous
demands to treat defamation as acivil wrong only, as criminalizing it threatens
the essence of free speech. it is argued that such laws pertaining to Jdefamation
are violative of the principles of Article 19 of our constitution. This therefore
betomes a tool which is easily invoked and cnables persons to drag others to
courts acrogs the country. There is 2 lot of anomaly in this regard, and it is unclear
as to why the civil remedies are not sufficient enough and cncourage the need of
criminal ones. Though, it should be noted, that advocates of free speech are trying
te do away with defamation iaws in any form, civil or criminab

Wher it comes to the otber side of the story, the people who support
defamatich laws and its incrimination advocate that the crucifixion of an
individual's reputation shoukt bé non-permissible under any given circumstance,
and cannot be justified cven by arguments of frée speech. 'they believe that
declaring the present law uncenstitutional woutd not be a healthy exercise. If not
treated properly, therc can be a lot of imbalance between Article 19 and Article 21
i this regard, and that a balance is needed.

Alse, it is not sueh that the provisions are inflexible provisions of the 17°C.
These sections pertaining to defamation in IPC™ have a plethora of explanations

Miuropean Cimvention for the Peoteckion of Eluman Fights and Fundamental Freedoms, Wy 4, 1950, ETS 5.
Mndian FPrnal Code, Wi, 45 of 1840, sac. 499,

"Indian Pepal Code, Mo 45 af 1960,

1d.

HINTY CCIMST. Bt 19

" indian Pestal Code, No. 45 of T8, Soction 499, sertinn 500.
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and exceptioms. This does twir things primarily; it adds content and context o the
wrong; and tries to remove sway any scope of ambipuity.

Recenily there has been a lot of chans in this regard. There have been multi-
tillism dloltar law suits where any one ranging frem politicians to actbors are suing
for defamation. And there are a kot of successful suits like those bhed by Chrs
Cayle against an Australian media house Fairfax, for starters. Recently we saw the
spat between Mr. Arun Jaitley and Mr. Arvind Kejriwal also, which grew into an
tzly battle. This defamation claim saw lawyers anul parties bad mouthing about
each other in the court room itself

MODERN TRENDS IN DEFAMATION

LFarlier, defamation was restricted to a personal level of conmumunication only;
it could alsohave been done by letters, posteards ete. The modern form of this is
undoubtedly social media and other digital means. According to a survey, out of
the 7.6 Billion people on carth, 4.6 Billion use the internct to consume content; and
that there are 5.54 Billion social media accounts, out of which 3.04 Billion active
users register a daily presence and consume content in some form of the other.
Also, this survey peints out that there may be a new user every [5 seconds.’®
What essentially happens is any such publication turns into a case. Many a times,
defamation suits seem to be volous and people ramdomly file it i order to
satisfy their epo or out of any personal enmity as well.

Next up is media houses, print or television, where issues arise when powerful
persunalities sue for defamation charges claiming compensation and in order to
prescot to the society at large that they are of a clean character. This is how we
see a threat comes to the freedom of media as well. Media is considered a5 the
fourth pillar of democracy after executive, legislature, and judiciary. Onee we fail
to understand this need for a free media, our existenee as a democratic soclety
ceases to serve its purpose. Man is a sovial animal; for him the most fundamental
of all rights is being able to voice an opinion. If this freedom is curtailed, the
repercussions can be really bad. As it is we are facing the problem ot fake news
in today’s times due to a lot of faveritism among the news publishing fratemity,
and due to their loyalties to certain polltical parties or business houses etc. Added
to this, due to the extensive amount of user generated content, and oPen source
materials, one can never be sure sbout the auteninicly of the news which is being
presented. There is a network of hoax fake news on platforms like Whatsapp,
Facebook, where blliions of people are consuming news daily. And if we aliow
this curtailment of the freedom of press, there wonld be no point in consuming
news. The basic essence of an unbiased critical view would be lost. On the other
hand, na person has a right to intentionally put one’s reputation in jeopardy. Such
defamation is also driven by motive, And when it comes to modern business
world competitions, a person’s reputation has a lot to cash on.

¥Rt Smith, Amasing Social Media Statictics and Facts, BRANMUWATCLL (Mov, 20, 2018), hitps:f Swwrse beandwatch
corn/blog fannazing-social-mod ia salistios-and facs/
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Also, who usually files defamation suits? The cases take years to get dispused
off anwd recquuire a lot of money. 50, apparently, only the economically well off have
the means to actually fight a case on an issue like defamation. A common man's
reputation is given less value as compared to a rich resourceful man. It is high
time> toy start thinking whether this law is fair.

CONCEUSION

Through this project, we tried to deal with a human right issue, ie. free speech
in counection with the defamation laws in India. Our main point of focus was
hiw these two legal concepts somewhat conflict and contradict at times. First up,
we had a look on the concept of free speech and the aspects related to it. Then
we determined how no tght can be termed as absolute and how reasunable
restrivtions can be put on the basic fundamentat rights. ¥lerein, defamation was
introuduced and its essentials, remedies, ambits wore discussed, . [t was imperative
for us to study these nuances in this particular regard because there hasn't been
mich talk about it lately. We tried to bring about common grounds where there
was a clash between these two concepts. Then we saw how article 19 and article
21 stood in juxtaposition when it came b different perspectives on whether or not
defamation laws should be held valid. Later we tried to study these perspectives
to modern setups and tried to find a middle ground. Also we studied various
recent trends with regard to defamation suits, and how there lLias boen some
kind of frivolity when it comes to famous personalities filing defamabion suits.
Then we saw that the issue of media freedom also comes into play when we talk
about this issue, and how this could prove to be dangerous in modem times of
fake news and biased reporting. These findings were substantiated by examples,
illustrations and statistics. This did help us to view the issuc in 2 new light and
with a broader frame of reference. Criminal Defamation as a concept gives rise to
ambiguity and there have to be law reforms to clear the confusion that abounds it.

What essenfially remains after this is the question, how can these issues be
resolved. There can oot be any sure shot answer to this. What we need to do is to
find a balance in midst of every conflict. This is what the truc spirit of democraey
is. This is how revelutions are brought about. We find something mn the sodety
which is troublesome, we look for probable sclutions, we &ry and implement that
particular solutton, we scc if all sectons are at peace with a particular schap, we
sce if there are unresolved issues, we hold discussions, we share opinlons, we
exchange ideas, we by to improve and move tlowards better solutions to the same
preblems;. This is how we grow as a society and leam from eur mistakes. What
we can do meanwhile, is to keep expressing our views and hope for the best. And
in the end, may democracy triuznph!
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carnicd vut in accordance with the Constitution {State Emergency). Further, it

is alse in the hands of the President that cven in case of threat o the financial

stability of the country, emergency can be proclaimed. While this is walid, the

Unicn Executive may direct the unif executives o observe “such canoms of

financial propriety as may be specified in such directions ™

The aspect of federal state with a strong, centre comes into being in the manner
that, it is only the President who has powers relabing to FEmergency, and not
the Governor. But it must be noted that not all leaders were satisfied with the
prinvisions of emergeney granting the centre o Jot more conte than expected:
it was considered that such powers granted the Centre ‘ubtmost interference’ in
provincial affairs, bringing to light the fact that distribution of revenues wmust be
done in a liberal manner.”

3. Distribution of Revenues: The arena of revenue distribution forms a unique
aspect in the federal structure of India. Under classical federalism, both
general and regional governments must have independent financial resources
and these must be in their respective control, sulflcient to perform their
designated functions'™

Under the Constituton, the cooperative system of revenue distributon comes
under Part X1, and can be roughly divided into four categonics: the alloeation
of taxing power especially grants-in-aid, articles regulating borrowing, ancd
provislons for finance commission. Taxing power is seen divided into three
categories, viz. Union taxes (levied by uniom and retained by them), collected by
unton and shared with states, and third, collected by Union but with proceeds
granted to states wholly.

Along with various other provisions, the guardian of equitable and fiscally
sound distribution is a quasijudicial body, the Finance Commission, as appointed
by the President. This body has achieved great importance as it majorly aids in
allotment of taxes, which have besn collected by the Union. Itis this budy whose
reports are accepted without gquestion by all partics, thereby aftecting the balance
of the federal system in India.

FEDERALISM DURING THE EMERGENCY PFRIOID, 1975

“By combining an emergency governance and a fedeval system, the political leadership
tvied fo get the best of e tuww possible worlds, though, in te, the Indian system could be
alleged to have becomte a case of pafholegy of federalisin.” - B.D. Dua

The Constitution of India enshrines within itself Part XVill, and lists the
provisions for emergency in its ambit. Listed from Article 352 to 360, three kinds

FIMINA CONST. art 360 (it is porhaps helpful b reitecate heee that the wotds ‘the Precidenit’ ace used with refersmce
to the emarpency. Provisions, as clsewhers stated in the constitution, mean the prasident as advised by his
ministersh,

¥7 Lok Sabha, Conslilegnt Assembly Tchates 73 (2004).

"K.c. Wheare, Federal Government [1548) Accord Granville Austin, The Indiap Constibution: Cornerstone of A
Nation 270 {1966). .

BT Dua, Prévidential Rale in India {193174): A Study in Crisis Politics 3 {1955}
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% TDoliticization of the office of President: In a country like India, where the
office of the President has been non-partisan in nature, where he is expected
tey act as an impartial arbiter of the states as well as unson rights, the nffice
berame politicized. This was well in evidence during the presidential
elections of latc 1960s. Further, the forty-serond amendinent made the adwvice
of the council of ministers legally binding on the president, thus putting the
authority entrusted with oversecing application of federalism in jeopardy.™

FEDERALISM IN THE PRESENT-DAY CONTEXT

Indian Constitution, oven where referred to as federal, comprises of such
featurcs which signify it being essentially unitary in nature. The formation
of the Constitution in large part has reflected consensus among members of
the Constituent Assembly which, despite facing a variety of issues, made the
stnucture as it exists today*

The fact that needs to be kept in mind, and given due importanee, 15 that the
Constitution, even while prescribing states to exercise their rights in a limited
manner, making their functioning fall in tandem with the idea of one nation
granting single citizenship to all its citizens, has never intended to create one.
This is because states since that period are funcioning as municipalities, and as
putlined in the PART IX of the Constitution, creation of funds for the national
ceonorny isn't achieved merely on the will and whim of the government, but
alsa through taxes which the states impose within their respective territories.

Federalism in the contemporary era has been stated to have been fared
ont well. But there are certain arenas which can be stated to be significantly
problematic, such as, cross-border terrerism. In recent decades, this has been of
partlcular relevance to India. In 2008, for instance Indlo witnessed a terror attacks
in Mumbal, where terrorists took hostages in multiple locations across the city for
wver four days and killed scores of Indians and foreigners.

Tt is this incident that triggered anguish among the citizens at the inexplicable
delay in arrival of security. Seen in termns of Indian federalism, the attacks called
for a restoration of "public erder’, a subject that is erdircly on the State List and
not on either the Unien List or Concwrent List™ Undike the US, ‘federal crime’
is not a concept In Indian Law, and cannot be introduced unless the amendment
of the Constitutiore takes place. The relevance of this subjéct has heen debated for
long, but the idea remains legally clusive.” Another incident inr this regard the
hijacking of an Indian Airlines flight from Kathmandu was to Kandahar in 1999
The Government had to agree to 2 humiliating deal that released well-known
terrorists from Indian jalls in return for safely of passengers and the case never
got registered as a crime.'®

"Nirvikar Singh £ TN, Srisivason, Federalive And Econemic Tevelupment In Indsa: An Assessment (Nivember 8,
20003, httpe:f f pupecs. @i com, sl fpapersoims abstrct, id=950300.

4y husbch Varabiey, ow Has Indian Federaliuon Thame?, 100 STUDIES TN ENDLAN POLITICS 43-63 (2013,

Wi,

™ "d
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» Cptegomisabion of goods and services o be done by the G5T Coungil

»  Setting of CGST and SGST rates by GST Council, which doesn’t let the
states make changes on their own will.

= DProblems in setting up of the GST Council.

It is further submitted that more than the aspects that define G5T as a concept,
it is the practicallty of it which poses the real problem in present times. This is
being claimed as G5T, when compared with otber countries where it Is in voguoe,
has one, or maximum tweo types of taxes, whereas in India, the items are taxed
in multiplicity. Further, the fact that the country isn't ready tor infrastructural
and logistical overhaul in & day is something which cannot be denied, which
is the reason that it has been argued that GST should have been introduced in
instalments and not in one go. Lastly, the mechanism for enforcement of GST
remains unclear as torin those cases where the states may be in condlict with Lhe
ventre, and would refuse to bring GST in operation. =

CONCLUSION

Federalism in India came to be adopted at the time when the country was
struggling to get up op its feet. Aspects of cooperative federalisi reflected many
of the measures undertaken by the Constituent Assembly at that Hme, meant to
carry a legacy of proportionate distribution of powers forward, by carmarking the
states as equal stakeholders in running operations in the country.

But, as time progressed, the aspect of cooperative federalism has come Lo be
marred by several difficylties. . The Union, which cught to have been functioning
in the manner adaptable for cooperation, has, over time become whimsical,
thereby forcing the system to procecd tewards being unitary. The times of
Mativnal Emergency are reflective of the same The 42nd Amendment, even
though corrected at a later stage, comes a5 an apt example of the grave situation
that may arise when the Central Government makes atternpts to undertake all
thosc activities which go against all the ideals for which federalism was nitially
cstablished as a system of governance.

What also needs {o be duly considered, is that the government doesn’t make
conscious efforts in straying away from cooperative federalism, but varicus
functions of the system of governance, bring to light those areas which give rise
ta dilemma as te whether subjects should remain at the disposal of the centre, or
the states be involved as stakeholders along with the centre in operations related
to those areas. Examples taken up in this regard include cross — border terrorism,
and functioning of the intelligence agencies. These dilemmas continue to exist,
and solution for thern is still being sought.

Another side to this story as discussed in the essay is the ongoing debate
about the introduction of GST. Where on one hand, the government stakes large
claims in heralding this system of taxation as paving way towards cooperative

Mgr. Adv. Arvind Datar, Speech on the Constitation, Fedoralism, and G5T. WALSAR (Jan. 21, 20017}, httpe £ fwwn.
nalsar.ac.in/Umnsttubon=-Frdemlism-And -Gt
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BIOTERRORISM AND LAW

Madalsa Jain®
ABSTRACT

The fllowefing cssay explores e newely developed coneept of bivterrorism and how 2 has
eooloed as a et of faferiational tmv. Biokereoriser was first vecogmized a5 o glotal Hoead affer the
anthyay atfacks in Lhiifed Stales of Awierica. Sinee then, the development, use and wanufacturing
nf Hee saune has created @ global geoareiress regarding the domger of e same. I} is dangerous to the
fusilth of citizens i goverwments are solely responsible for the profection of Hie sgme. Hewce, on
Hu fnfrrmational pintform, Proteenis aud Conventions kave beer infroduceyd to ersure gotermeaoe
s the aoguisition, wee dund panfactaring of the same. Prevautionary theory and the Theory of
Arers ontvol ape proaed swst offeetive for lessening the danger ard havwss of biological warfare.
Bindogival Weapets Compention, 1972 has been evacted an the same principles and bioterrorism
was first recoquized woder Genevs Protocol, 1925, Thes essay siudies he rensons winy Diolegical
Torfire s @ mjor Heeat b the existing social order and oo it can e crerbed. Biolagival wmrfare i
cost effective as comwared to wuclenr warfare and is conoenient i is making, IF also causes greater
ditnttage aned creates vwore pitic and fereer Nian son-noclear weapors, 1 is easicr to manufaciure
and smugsle across fowndavies g5 well. This essay alse explores the primary problems affiliated to
funning of Mologicat malerial and petbogens and ihe conflicts aristng & the restriclion @s lemited on
the spme. Henee, Wologzeal warfare 12 fav nure dangerons thaw otler woeapons and Hie necd 0 curb
e same has been revogized ;i e Btdernalional platforss.

INTROTUICTION
“The greafest existential threaf faced by humans today is biological ™
- United States Senate Majority Leader William Frist

Today, the primary and fundamental duty of every government, across all
countries, is the public’s health, safety and welfare. Tublic attention, acxoss the
world, has never been engaged by any topic as much as it has been engaged
by biosterrorism. K is today recognized as a serious threat which could destroy
cvilizations. It has successfully created medical, health and national security
issues for various govemments.

Bioterrorism was first recognized on zn international level after the attack in
Unites States of America in 2001. “The attacks were made ' the World Trade
Center and the Pentagon by nineteen young Arab men. These men hijacked
four airaefts and attacked the World Trade Center, the Pentagon and the fuurth
aircraft missed its target and Janded in/on a field. They caused a massive amount
of killing, including aircraft crew, passengers and Innocent workers. The United
States suffered an economic loss nearing two mitkon doellars as well. Shortly
after these attacks, on 15th October, 2001, a letter containing anthrax spores
was opened in the Hart Senate Office Building in Washington, D.C. The one
letter impacted staff (about thirty congressional employees tested positive for

Levostd Year Studestt, Damodaram Sanffvayye Natfona! Lame Uninersily
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anthrax cxposure] apd cansed the closure of the Hart Building and several other
government buildings along the mail delivery route. The cleanup costs o the
Environmenial Protection Agency were 527 million”7

“The unmalural and deliberate wse of pathogenic shains of nticrrorganisnts sudr ds
bacteria, Diruses or Hicir toxing to spread Nfe-threalening discases on a mess stele uith the
abm Lo devastate Hw population of an area is weferred to as ‘hiotervorism”. ™ “Biotcyrorism
is & forme of asymmeelraal warfore fnowhich 8 lerrorist, with biolagical expertise amd
rsdest eans, could iaflict great harse upor nnllions of imnocent pictine ™

We are all threatened by the reality of bicterrorism and critical ¢hoices need
ton be made withont delay.! Qur cholces must focus on preventing terrorists from
acquiring or develeping binlogieal weapons.”

HISTORY OF BIOLOGICAL WARFARE

The history of bivlogical warfare has devcloped for a long time and across
different regions. It was carlior used in the middle ages and since fhen has been
used m different wars, including World War Il and Indo-Fakislan war. “Tts
history traces hack to [984, where two salad barg were contaminated by [oilowrers
of a gury in United States of America and in 1995 when Ir2g was found to have
created harmful weapons using bacteria and viruses. Another famous incident in
biological warfare is that of Japan Subway Sarin Incident where Nerve gas Sarin’
was released by porpetraturs of a religious movement Aum Shinrikyo in the
Tokyo subway system in 1995 killing 13 people, severely injuring 50 and causing
temporary vision prablems for nearly 1000 others.

Since then, many incidents have taken piace, across the world, in 1998, 1993
and 201

BIOTERRORISM AND PUBLIC HEALTH

The fear of bioterrorism threatens the vitel social contiact between a public
heatth systemn and the people it serves” Public health was wsuaily a part of the
State’s policy sphere. However, with the new development of biclogical warfare,
federal governments are also required to make policics for better public health
system. “An act of bioterrorism is both a federal and a state crime, It is also an act
of war.”®

rigadive Crmeral Murray (3. Sagaveon (Ret) & Sarah M Ritd Nelson, Bivtermmiam: A Fotential Existential Threat, b
L. 1. THOMAS L] 517, 5L5 (2005}

N¥vashroe Sharma ot al, Foberrorizo: Law Erlgroenent, Public Flealth £ Role of Oral and Maxiledacial Surgeon in
Frecrgency Froparedriess, 352 T MAKTLOFAC, (ORAL SURG 137, 137 (2016)-

dureay £z Welanm, supra nate 1, ar 517,

*Barry Kelesan, An International £ riminal Law Approach to Botermorem, 25 BARV. L. & PUB. POLY 721, 71
{2002),

*Rarry Kelteman, Bialagical Termorisem: Logal Momtures for Preventlog Crbastoopl, 24 HARV. LT & PUE. POLTY 417,
417 F20017.

*Sharma ct al, ;upra nokte 2, at 12E,

Lawariar Gareetl, The Mighboraoe of Blotierosizm, 31 FORETGN AFF. 76, §7 [2000).

{inorge i Annas, Biotorrovism, Public EHealth and &l 1iborties, 346 M EMNGL ] MELY 1337, 1337 (2003).
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Hence, the access to these resturces and equipment can be regulated through
proper cataloging of the buyers and sellers. It can be sold for educational
purposes and commercial purposes. Hence, these comsumers of the same should
be registered and licensed in order to regulate the purchasing and access to
these harmbud pathogens. All transfers should be reported and records should be
maintained under the federal government.

Anather visk that the government faces is the theft of the licensed and
registered pathogens by criminals who would use the same for illepal activities.
“Additional security for biological agents is important to prevent and deter
potential terrumists from surreptitious acquisition of pathogens. ™ Hence, officials
wha are involved in the commercial and educational use of these pathogens
should also be mondtored.

Some rales and regulations should also be established for the legitimate use
of these equipment and resources. Some basic guidelines should be provided for
legitimate use of the same. “A corollary o these guidelings would be a code of
cthical conduct for scientists and laboratory persornel concerning the scope and
purpose of their activities, the safety and containment practices that they employ,
and the transfer of the products of their work including their new knowledge.**

Like all terrorist activities, bicterrordsm can also involve a large network of
rruninals, across different countries. To make equipment and weapons available
to different networks, these pathogens can be smuggled across various countries
as well. The smuggling networks which are currently used can also be used
for the biological weapons and articles. The authority which is responsille for
governing the manufacturing and marketing of these pathogens should also be
responsible for the smugyling and the illegal trade activities which can be carmied
out for these materials. One of the ways to make sure such activities do not take
place is stricter and more efficient border controls. Since different countries are
involved in the same and the threat faced by each country is equivalent in nature,
cooperation is extrernely important and essential for the same. Each country

“would be tequired 16 coopesate.and undertake the international obligation since
bioterrorism is a global threat at large.

However, main problem taced during state cooperation is of different states
capabilifies with regards to their military and financial means to implement
legal enforcements on the same platform, across the globe. Communication of
smuggling of particular pathogens and the suspected group of terrorist needs a
complex systern of communication between different organizations and States.

BIOTERRORISM AND INTERNATIONAL LAW
“Bioterrorisin basically operates on the principle of using deaths and diseascs
to create terror amongst people. This implicates number of areas of international

L a3z
"Barry Kellman, supra jane 14, at 53,
® David I. Fidler, Binlermocigem, Fublic Flealth apd Intormatinnal Lave, 3 CEL ) INTT., L. 7 11 {2002}
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In 1994, for the same, “FWC Stote 1arties sat a special contercnce and
discussed the instnnnents to make the BWC more cffective. 1t also asked the
States to declare, with transparency, any biological weapons that they had used or
manufactured in the past or any such activity that they had undertaken related to
biclogical warfare. To ensure tie declarations made were honest and transparent,
random checks could also take place in the relevant facilities of these countries,”
“This particular Protocol emphasized un o point that was primarily lacking in
the BWC, thatl is, investigation of any outbreaks of diseases and identification
of terror groups who could be responsible for the same. The Protocol also
cnweourages peaceful uses of bintechnoelogy like educational and commercial uses
and ensures States of e protection against use and threat of bioweapons, The
Protocol also calls for the development of an international system for the globai
manitoring of emerging disease.”™ “The Protocol requires states to review and
report on their national export controls and declare data on the export of certain
dual-use equipmoent.”

However, the FProtocol had its shortcomings as well. All the relevant
tacillties which could undertake activities related to biclogical warfare could
not he identified and hence, only a small fraction of all the facilities would
underge routinely random inspections. Non-obedience is a high possibility in
the irernational sphere given the impracticality of the routinely inspections
given the share of the facilities in each State. Practically, if iliegal activity was to
take: place in any of these facilities, the evidence could be easily cleaned up and
concealed, making sure that ne such investipators could find any indicators of
non-compliance,

In light of all this, Biological weapons in the hands of non-state actors is a
growing cenwern as well. Biological weapons are the most effective weapans
till date since they target mass comymunities at once and cause terror and pamic
o & larger scale than other weapons like nuclear and chemical weapons. They
have subtle @nd discreet use, unlike nuclear weapons and can be easily concealed
and smuggled. Verification of non-manufacturing by States is also impossible
practically. The access to these resources can be restricted but a globa level check
on the facilities of all States is impossible.

All of this makes bioterrorism a threat much larger in magnitude than any
vither dangers the world has faced in the past.

B. Legislative Preparedness and Laws Today

"Many laws at the international as well as the domestic levei pertain to the
biological weapons and the issues surrounding them. Applicable international
laws on lhe same are Geneva Protocol, 1925 and Biolopical Weapons Conventiun,
1972."% Huowever, at the same time, these have ineffectively prevented nations

Barry Kellman, supra ok 4, at F26

TAd Hew Group of the BWC, Procad ural I?I!cpucn;, it 4}

=1

TALyr A 1xagen, Foterracisen: Perfecthy Legal, 49 CATH 1.1, REY. 535, 538 { 200K,
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and regulating the biological weapons has been incorporated in international law.
[hiferent Protocnls have been cnacted, recognizing bioterrorism and laying down
ruies and regulations for possession of the equipment and resources which are
ueeded for the manufacturing of biological weapons. There are challenges which
are yet to be overcome when it comes o biological warfare. Current laws and
regulations are insufficient to tackle the threat of bioterrorism since the threat of
individuals using the same for illegal purposes stifl exists at a large scale. Stricter
verifying mechanisms should be implemented and regular checks across facilities
in different States should also be governed.
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ndia fulfils itz core principle of equality by providing a uniformity and faimess in
terms of legal standings to all the legal citizens of the country.

The Comstitution protects all the nghts of differently abled people equally, as
it protects the rights of other people. It protects the rights of legal citizens, from
right of equality and justice to [iberty and [reedom of speech and expression of
thoughis, beliefs, opinions and faith; Also it provides a safeguard for equality
of status and opportunity for all people, the differently abled included. There
are several articles in the Indian Constitufion that protects the rights of disabled
people at par with that of all the other persons like Article 15, Artide 17,
Article 21, Article 23, Article 24, Article 25 ete. These articles under the Indlan
Constitution will be discussed further in the rescarch paper by the authors, Not
fust these arficles nnder the Constitation of India protecis the rights of digabled
equally like the other people but there are several other laws as well under the
education laws, health laws, family laws, succession laws, labuor laws, income
tax laws cte., that provide the disabled people an equal footing in Lhe country as
compared to other peoples,

According to a World Bank report of 2011, India has about 40 to 80 million
diffexently abled persons. In about every bwelve families thore is at least ome
family where there is a disabled member. The rate of illiteracy, unemployment
and poverty is very high among the disabled populace. Now if we [ook at the
school going population, it is five times more likely for a disabled student o be
vt of school, because of the stigma and the stersotype comuments made. States
like Tamil Nadu, Andhra Pradesh and Kamataka though have taken many good
practices and programs for the benefits of the differently abled there is a long way
to go.

2. PREAMBLE AND DISABLED

Throughout history, the disabled have been some of the most discrizninated
and stigmatized people in this country, and their treabment has been on par, if
not worse, than the treatment forwarded to the lowest of castes. The stereatyping
and marginalization have led to a societal notion wherein they are treated as the
lowest strata of society, and the treatment forwarded to them was justified by the
socigtal position that they occupied.

Hawever, after Independence, when the Constitution of Tndia was adopted
by its makers ie. the Comstituent Assembly on 26th November 1949, and
later ushered into force on 26th]muary 1950, it sought to do away with all the
discrimination and stigmatization that the disabled had been suffering from
throughout the ages.

The preanible of our constitution states that the people of India shall secure
for all ity citizens the ideals of Justice, Liberty, Equality and Fratermity and' the
preamble iiself, thus confers the basic rights of Justice, Liberty, Equality and

P INTL CONGT. Preamble
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denied to any person by law, and all the people will be equally protected by the
said laws within the territory of the nation without any unreasonable arbitrary
bias* The duality of this article extends two rights simultancously, the first being
equality befare law, and the second Deing equal protection of Llaws.” What the
former means is that all people must adbere to the laws that have been enacted,
and no one, irrespective of whether one is a president or 3 commaoner shail he
above the provisions of the 1aw. The Iatter means that every person shall be given
equal protection under law, which means that again, irrespective of the status of a
person or his social standing, the person shall be equally protected by law. There
is no discrimination of any sort as far as adhering te laws is concerned, and it
extends to anyone and everyone, irrespective of differences.

Article 15 takes the concept of equality a step further, and expllcitly states that
people may not be discriminaied on certain grounds. Article 15{1) specificaily
prohibits the state from discriminating against any citizen of the country on
grounds of caste, rellglon, sex, race or place of birth. This protection again extends
toy the differently-abled as well, and thus, if looking at thelr physical or mental
shortcomings, they are subjected to any form of discrimination on belialf of the
state, it is unconstitutional subject to the previsions of Article 15(1).

Article 15(2) takes the concept of the proceeding clause one step further, and
prohibits any citizen from subjecting any other citizen 1o any lability, restriction
or disabiilty on grounds only of religion, race, sex, place of birth or case, as far
as access to shops, publle places, including any nataral reservoir of water, or
places of entertainment is concerned. Thus, it protects the differently abled from
discrimination on behalf of the state as well as other fellow citizens.

Article 15(4) and 15(5) state that nothing contained in Articles 15, 2% or 19
shall prevent the state from making any special provisions for the advancement
of the soeially and educationally backward classes of the country, as well as the
Schedule Tribes and Scheduie Castes. Although the Socially and Educationally
Backward Classes (SEBCs) does not usnaliy contain the differently-abled under its
ambit, it does contain the concept of intelligible differentia and reasonable nexus
that can be used to justify the special provisions for the disabled. Under Artide
15, reservations can be made for the following:

i) Women under Article 15(3)

i) Socially and Educationally Backward Classes and the Scheduled Castes
and Tribes under Article 15(4) and 13{5).

i) Crher groups not falling under Articles 15{3), 15(4) and 15(5).°

Thus, when the government of India passed the Disabilities Bill during the
Parllament’s winter scssion in 2017, and increascd the quota of reservation for the
disabled in India into educational instiotions to 5%, the matrix evolved under
Article 15 can be used to justify the reservation forwarded to the differenlly-

017 B, The ¢ onsthution of Tadia: An Introduction 24 (22nd Bd, 2017
' T Jain, hadian {"anstitutional T AW 985 (3th Fd. 2058).
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4. FUNDAMENTAL RIGHTS AND THE DISAELED - LIBERTY

Liberty, as has beoen envisaged by the I'reamble, has been wrillen down
and enlisted in the six frecdoms of Article 19(1). Apart from these six explicitly
stated rights in Article 19 (1}, the Supreme Courl has also stated that although
certain Aghts may not find explicit meaning within these six, they may also be
covered under the ambit of this clause if their meanings can be tied Lo tus
clause implicitly." For example, the right to fly the national fiag and sing the
national anthem has been regarded as part of freedom of speech and expression
under Artiele 19 (1) {a)."? Right to silence has also boen considered ta be a part
of freedom of speech and expresgion Apart trom these, the right 10 vote has
also been considered 1o be under the ambit of right to freedom of speech and
expression,” and thus, every cltizen of Indla, including the differently-abled are
empowered with the right ta vote, a notion thal is consistent with the concept
of universal adult suffrage that India subscribes to. Thus, Article 19 (1) contaings
some of the most natural and inherent treedoms that a human being may exerase, -
and all the citizens of this country can cenjoy these basic freedoms, subject to
only certamn limitations as Iaid down by the provisions of Arficles 19 (2) to 19
{6, or unless suspendoed under Article 358 of the Indian Constitution during a
Proclamation of Emergency caused by external aggression or inernal armed
rebellion.

What this means is thal every citizen of ndia, including the differently-
abled are comstllubonally allowed 10 enjoy thesc six freedoms cxplicitly, and
any mmplicit meanings that can be attributed to these six basic freedoms that
have been enlisted under Article 19 {1). Moreover, limiting the scope of clausc 19
{1) through the provisions in clauses 19 (2} to 19 {6} also ensures that these are
not limited by the State or the Legislature arbitrarily,” and thus safeguards the
availability of these freedoms as far as the general populace is concerned.

5. THE RIGHT TO LIFE

Article 21 of the Indian Constitution is knuown as the Right to Life, and it states
that no person shall be deprived of cither his life or of his personal Liberty except
on the basis of the procedures which have been established by law.* These lines
have been interpreted and re-interpreted many times, and thus, these I8 words
have evolved in their scope to include a plethora of rights within their ambit, the
most exhaustive one being the right to life and dignity.

Life, under Article 21 has been defined in a number of cases by the Supreme
Court, and one of the most incusive definibons was given in the case of T
Rathinam v Union of India, wherein it was argued by the Hon'ble Court that the
right to life means a lifc with human dignity, and the same does not suggest a life
Banels Candhi v. Union af India, 1975 50 597 (ndia).

Mhnicn af Indis v. Mavern [indal, 2084 2 5CC 510 {India).
T Mgise Follutien, 2005 5 570 723 ([ndia)
“People's Union of Civil Liberkes v. Union of India, 2003 4 SUC 299 {India).

0 P JAIN, INDIAN CORSTITUTIONAL LAW 955 (Sth Ed, 2018),
BN, CONST, art 25,
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India™ that the right to good health as well as medical aid that protects the health
and vigour of a worker both during service as well as during retirminent is a
Fundamental right that is covered within the ambit of Article 21.

Apart from these, Right to Life also exlends itself to include Right to Shelter,
for sheiter, clothing and food are the three most important aspects of any life that
is to be llved with personal dignity. Without these bagic amenitics, a quality life of
dignily, as envisaged by Article 21 is simply not possible. The Right to Sheller can
also be read in unison with the Right to Residence as provided by Article 19 (1)
{e) of the CongHimton, and the Supreme Court has also reiterated this by saying
that Right to Life also contains within its scope the right to shelter, which springs
forth from the Right 1o Residence ensured under Article 19{1) and thus, the right
to shelter is also a fundamental rght.

6. RIGHT TO EDUCATION

Initially, free and compulsory education was sitnply a directive principle
under Article 45 of the Constitution, which read that the slate was to provide
wilhin a period of ten years from the commencement of the Constitution of India,
free and compulsory education until the age of 14 for ali children.®* This goal
TIurwewer, tivak & Lot loturer, and only became a reality by the Bbth constitational
Amendment of 2002, wherein Right to Education was made a part of the
Constitution as a Fundamental Right under Article 21 {A}, and the provisions
of this Article ensured that frec and compulsory education, as enshrined within
Article 45 shall be provided to children until they reach the age of fourteen.
The same was further reiteraled when right to educabion was given the form of
a statutory righl by passing the Right to Education Act of 2008, This, when read
in consonance with Acticle 29 {2} which states that no ciizen shall be denied
admission to any educational institution thal is receives ald from the state
on the grounds of religion, race, caste, sex, Ianguage or any of them. Thus, the
differently-abled children cannot be denied admission un any of the above stated
grounds, and are also liable to receive free education until the age of fourteen,

However, according to the figurcs for differently-abled children, from the
Censns 2011, a mere 61% of the children between the age group of 5 — 19 years
are attenuling some sort of educational institubon, with 27% of the remaining 39%
having never attended any educational institution in their life. Moreover, among
the mentally disabled children, 505: children have never attended any ccucational
instiliions in their lives *

These are harrowing statistics, mainly due to the fact that although the
government has implemented the scheme o ensure that education is provided,
to children free of cost, it has not been able to ensure that the education is

M unsumer Education Rescarch Centre v Unine of India, 3995 36922 (india),

HUP Avag Fvarn Vikas Pazishad v. Friends {o-Operative Housing Secicty Timited, ATR 1996 507 116 {ladia).

MO COMST. art. 45,

“hlinistry of Statistics and Prepramme Implecnenistion Govrecunest of India, “Thsabed Tersoos m Indin - A
Statistical Prodile”, 2006,
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between anyone on the basis of mental or physical disabilities. These rights
have empowered the dificrently-abled to Live a life of dignlty, at least as far as
their rights are concorned, although certain lacunae exists o behalf of the state
regarding their efforis lo ensure the differently-abled are given the same set of
opportunities and amenities has resulted in a different ground reailty. The prime
example of this is the Right to Education wherein a majority of the schools ae
not friendly for the differently-abled, thus preventing them from taking full
advantage of their right to seek an cducation to some extent. Moreover, the
reservation for the differently-abled in jobs has only recently been inereased,
and even then, that increase has been marginal at best, with the overall
impivmentation of this reservation, again being questonalbile. This has been
privved by the fact that around half the population of differently-abled are living

as dependents, and this can be argued to be a violation of right to Lvelihood
uder Article 21.

Thas, although rights do exdst in the Constitution, and these rights are
enforceable In a court of law, a lot of eifort on the State’s part is still required 1o
make sure that the enforeement of the rghts wntten down in the Constitution for
the differently-abled become a reality, and they are able to enjoy the benefits of
the rights bestowed upon them to the fullest.
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INTRODUCTION

Kapc is one of the most heinous offences. Tt is one of the most common crimes
conunitted in India. Rape is intercourse or sexual intercourse related acts against
lhe particular faw of land.! What constitutes rape varies from one country to
uther. Some nations define it from penetration side and others from consent side.
France defines it from penetration point of view and the US.A defines it from
Consent view poinf. An act which may be an offence of rape outside India may
not be such an offence in India. For example, sexual intercourse with or without
consent with wife not under the age of 15 years is not rape in Tndia but it may be
rape outside India.

I common terms, the offence of rape may be defined as sexual intercourse
against the consent of ather person. The definition of layperson is oversimplified.
The rapist has many new ways of committing rape. This is the reason, the
definition of rape under Section 375 of LP.C, 1860 has been amended many times.
The Criminal Law {Amendment) Act, 2013 has broadened the definition of rape.
Larlier, only penetration of penis into the vagina of women against her will or
consent was considered rape. Now, penetration of any object in the vagina comes
under the ambit of rape, After the Nirbhaya case, the need for change was felt, Tn
this case, an iron rod was inserted in her private part. The rapists dealt, her with
brutality which resulted in her death. The Nirbhaya case led o an outburst of
public anger, It forced the Government to bring in administrative and legislative
changes. The amendments were brought in LP.C, 1860, The Indian Evidence
Act, 1872, The Code of Criminal Procedure, 1973 (Cr.P.C) and The Protection of
Chiktren from sexual Offences Act, 2012, The age of trying a juvenile was lowered
ta 16 years from 18 years. The amended definition of rape as per new provision is
as follvws:

Rape is said to be committed when -

Puts his penis in the mouth, urethra or anus or vagina of a woman to any
extent or makes her do the same with himself or somebody else or

Puts something or body part except penis in her urethra, anus or vagina ur
makes her de the same with himself or somebody else or

Manipulates her body part to penetrate in the urethra, vagina, anus or makes
her do the same with himself or somebody else or

Applies his mouth to her vagina, anus, urethra or makes her do the same with
himself or somebody else in any of the following seven circumstances:

Against the will of a woman,

2. Without the consent «f the woman,

*Raktim Tamuli, A Stakighica] Analysis (f Alegred Wickme (f Sexuad Assault- A Frtrospective Study, 1301} TRAEMT 7,
7-14 {2013,

TRarima Fileraas, Legal Defindtion of Rape, FTEWTW 1205, t205-04 (2011)

*The Indicn Pessal Cuade, TH60.INa 45, Atk of Padiament,(1560).
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India was ranked most dangerous for activities like domestic help, custom
and practices which include forced nlarriage and femate infonticide, human
trafficking and sex slavery.

Manjunath Gangadhara, an official at the Karnataka state government said:

(n one side India is world’s fastest growing econoimy, leader in space and
techno know how and un the other side women are subjected to rape, sexual
assoult, harassmenl, fermale infanticide and marital rape.”

In  Bodhisatoa Gawfam o Subhra Chakraborty’s, AIR 1996 5C 522, the Court
observed:

Rape is a orime not only against @ woman. ¥ is a orime against the sociefy. IF larnishes
the woman mentally. It is against hasic human right, It violates Art 21 of the Constitution
which provides right to live wifh luman dignity,

fn the Vishakha Case, the Supreme Court laid down guidelines to he foliwed
at workplaco relating to women. However, as per the judge who delivered this
jadgment, Justice Manohar there is a need to revise Vishakha guidelines. The
revision should be such as to indlude present incidents. She said this in regard to
Me Too Movement. The Vishakha judgment was delivered by Justice Manohar,
(M iate |5 Verma and Justice BN. Kirpal. As per her opinion, the change in
guidelines may be done, not only by legal experts but opmion of sociologists
must also be included. However, there is no limitation of time. But it will bocome
challenging for the judge to determine the truth in examination and cross
examination. Judges should be sensitized.

Secton 509 {outraging woman’s modesty) of the IPC, 1860 needs k be made
mare specific. As thifking changes, remedies should also change.

The National Commission for Women {(NCW) has been asking women to
approach them but then it is just an advisory body.

OBJECTIVE

The main objective of this paper is to analyze the problem of rising rape cases
in India. The other objective is to examine the age wise distribution of rape cascs
and to analyze the offender and the victim relation in India.

RESEARCH QUESTION
The main question put up in this paper is. Why is there an increasce in rape
cages in India?

"Belinda Gokdsmith £z Meka Beresford, Pochusive: Tndia most dangeenus conmiry for women with sowoal violenee
rife - global paull, Thomson Rentecs Fnuradation, (JUIME 26, 2018, 6.03 AW bNpE S wone coukees.oom S article, us-
womc-dangesoes-poll-cxchisive /exclusive india-moat-denger ous. country-lor-wim en-with-seoal-vinlen e rife
globm] poll-idUSKBMIMOY /).
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Indiz 7 of tokal Haryana | % of tom!
Tolal Rape (ascs AR 1187
Ofenders known to victim Jabe 94.6 172 we
Relation with victims India | % of known | Flaryana | % of known

offenders offerders

Urandiather / father frother fscm 630 1.7 s z1
Lhher closn family members 1087 29 12 16
Thstont relatives N7 h.9 44 E
Mcighlwrs 10520 285 44 6.8
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As per NCRE Data in 94.6% cases of rape, the offender is known to the
victim. Out of 38,947 cases, in 36,859 cases victim knew the offender. The data of
Haryana has been included deliberately a5 Haryana has worst sex ratic and high
percentage of rape and gang rapes.

LOW CONVICTION RATE

Year Convichon Rate()
i i o 264
AL 266
e 2049
. b 26.6
2011 264
2m2 242
2013 271
2014 28
s Pl )
2016 255

According to NCRB Data, the numbers of recorded rapes are on risc. This
shows more and more rape cascs are reported every year. Despite large reporting,
conviction remains low. In 2016, only 1 rape accused got convicted out of 4 rape
cases recorded. The conviction rate was lowest in 2016 since 2012, The conviction
rate in the year 2016 was as low as 25.5% for rape cases.

The NCRB data shows rise in ¢rime against women but therc is increase in
reporting and not conviction. The rate of crime against women population per
100,000 35 55.2%. Out of all the eximes against women, cruelty against women by
busband or relatives accounted at 33% and rape at 11%.

Possible reasons for low convichon in rape cases:

1. False accusation
h2
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of Haryana has shown a declining tremd. Haryana and Daman and Piv have the
worst sex ratio. llaryana has the lowest sex ratio ie. 877 females per thousand
males. The states of Puducherry and Kerala have more females than maies.

Legislation

The Indian Tenal Code, 1860 does not recognize maritai rape. Section 375,
exception provides sexual infercourse with wife who is not under 15 years of
age is not rape. It allows the man 1o intrude women's vight to privacy. The fusiice
Verma Conunittee recommended criminalization of marital rape.® 1t is important
te note here that NCREB considers marital rape cases while caleulaling total rape
cases. The amended sections of Penal Code do recognize death as punishment tn
certain cascs of rape. The death penalty provides motivation for vapists to kill the
victim and witness and avoid identification. It is important to note that countries
itke Saudi Arab, Pakistan and lraq provide death penalty for rape, The incidence
of rape is high in these countries?

Sex Education

Sex  Education is almost nil in the nation which developed Kamasuira, the
hiterature on sex. India has become conservative, This narrow thought gives rise
o rape cases.

The Patriarchal set up

The Vatriarchal set up gives power fo men to dominate women. Women are
subdued. Problem of rape, female foeticide, dowry deaths and sexual harassment
are common in such economies. ndia is a patriarchal socety.

FPolice

The rote of pulice is to protect the people. There have been many cases where
police has discouraged rape victim from filing FLR. The police come under
political influence.

Agpression

{n onc hand, women in India are making use of education and employment
opportunities and on the other hand, as a consequence, men are showing
aggression through sexual violence. As income inequality is increasing in India,
the poor men are reacting by raping women as revenge.

Class Pivide

The upper class people specially police and military force use their position
and rape people from lower strata. In Mathura Rape case two constables used their
position and raped a woman. It is only after this case, a separate category known
as custodial rape was introduced.

Partural 1 #3301 Ressarch Desk, Justice Verma Comunittes Raport — Download Full Report,January 24, 2013) hitps:/ /
alrd g fustice werma-cammites- mpoctdowndoad-full report /.
*Frankiin | Zimring & Tavid T Jobnso, Cn Rape and Capital Punishnent, 45 (4] EPW15-16 (2003,
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FPoverty

PPoor people are must likely to be the wiclitn as wel as the offender in sexual
crimes. A poor person may find it difficult to satisfy his sexnal need and may end
up committing sex refated offences.

Masculinity
[n India, masculinity is related to success and sex. Young men often goet dofred
and comunit such offences.

Social Factors

Such factors incinde family, workplace, school, coilege and society. Al the
macra level, national and international policies as well as laws relating to equaiity
and sexual viclence. In male dominated societies, many men cannot teke Tejection
of sexval advances by women. They take marriage as duty of wife to adhere to
hushand’s sexual demands. Rape is very commeon in such societies.'

FEW MEASURES FOR CONTROLLING RAPE

1. Restriction on Alcohol Usage

Though, complele prohibition may not he possible but usage control is
pussible. Consumption of alcohol at public places especially buses and trains be
prohibited M

2, Media Censoring
The sites showing pornography be bonned. The slles which provide
information for victim rehabilitation shouid be promoted.”®

3. Enforcement Efficiency .

The rape law has been amended many times. Still, the menace of rape- is om
increase. The law itself cannot curb the offence. Thus effective implementation of
lzws is must. For effective impiementation a hand in hand effort is needed with
the judiciary, police, administration and government.

4. Change in Mind 5S¢t of Judiciary
The words of Indira Jaising are very relevant in this context:

“Indian Courls should look inside and leqve patrigrchal nofions. The judgpments
should be fair to females. Sexism should e avoided Iy fudiciary™

The words of the Supreme Court are relevant here:

“The fudiciary should not leave common sense. Vital points showld be considered. it
should nof forus on unnecessary considerations. Human probability should be borme in
mind while considering victim’s statement. What will a girl get by making a false ripe

'I.?jbjd
Hrudira Sharma, Yisleaoe against Women: Where are the Solutions? 57 (2] TTT'131-139 (2015).
EThid

Mnddite Jiksing, Elind 0 Whal, Youe Hoeos, O, Jauary 6, 2003,
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8. Police Retorms

Law is nothing without its proper implemontation. Police Reforms are a must.
Police should be properly trained. Training should be imparted on how to deal
with rape victims. They should be trained m such a way that viction should nod
feel reluctant in fliling F.LR™

The relevant words of Justice Verma Comenittes in this conlext are:
“The aromtahiliby of police i o fawe and o one else”™.

9. S5ocial Transformation

The change should come from within, Each and cvery member of society
possesses power and it has been seen in the Indian Legal History that public
vaices do matter.™

10. Gender Justice
There is a need to check gender inequality. Boys should be educaled and they
should be tanght how to respect womaen, ™

11. Educating Females
Females of all ages should be made aware of offences and thier prevention
methods, They should be encouraged to report any kind of viclimizalion.

12. Community Policing

It can be very effective in reducing victimization of any type. Police logelher
with NGOs and members of society can help in eradicating this menace. Younyg
people of the society shonld be trained accordingly. These young people with
potice and other enforcement agencies can prove to be very effective.”

10. Comprorise

The law does not allow compromise. However, compromise in rapee cases is
not unknowr. In Parbatbhal Askir and Ors. v Stale of Gajarat and Ors, 2017 (12)
SCALLE 187, The Supreme Court held that Courts must take n consideration the
pature and sceriousness of an offence. Offences grave as rape, murder and dacoity
should not be quashed. These offences are not private atfairs, they affect society at
large. Marriage does nol resull in quashing of criminal proceedings.®

11. General Mind Set

After every popular rape case, we adhere to change in law. But whal is
regquired is geners] change in mind set of pot just the judiciary. Total posilive
outlock is required from media, soclety, common man, NGOs and political
leaders.®

3irmopurna {hakuaborty, CUritical Analysis of Levclopment of Rape Laws in Indiaf2013) {Law and gsuecwal
tansformation project, The West Bengal Mational Oniversity of jurddical scivmees.

2pf

)

Tohrmddha Kulkamd, Vidhea Gagnaksr, Crime Againg Waren o Tndia: An Awakening Alarra 2{1) TIRIE]334 - X040
{14,

A5iba 7. State of Orissa (2006) Cr LY 80 (Imdia)

HDhamnendra Kumar Mishra and Anshu Mishra, Revonceptaalising Sexual Offances In India 43(1) BLY 43 52(2014)
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Me Too — IN SEARCH OF JUSTICE

Tanushree

ABSTRACT

This paper deals woith the virel cangpaigis which ook place in 2007 called Me too b
privurily addressed the sexual harassmenf by workplace, Mistory of this campaign is o be
urtderstood in order to fnaw its real purpose, where it il staeted and to rderstand the sagnrinde
of the issue. The novenent is fust the child of varions other mozements which took place i bedia,
The flaws in varivus hows Jod to e spreading of this movement in Indin. This paper deats with
flazs in bmeos roladimg bo sexwsd harassinent in workplaces aud sovieus statistivs backing 1 as fo fuam
ineffevtite: this Taw fs. How this #0e too cangaign affects due clanse by badie and the tpac of me
too canguyn in India 15 afso dealt witl i this paper. The peper atso provides suggestions as to how
the diwdnonbayes are fo b dealt with In order o stren then peoples Belicf in latug resort fo rather
than social netorking websites to deal with Hioir issues.

HISTORY

#Me-Tov is a campaign against sexual harassment, which has social
networking websites used as a platform to share personal stories of scxual
harassment and sexval advances especially in workplace. This hashtag helped a
1ot of women relieve the burden which they have been carrying around.

This movement had its origin because of an advocate and a blogger named
Tarana Burke. When she was a Youlih Camp Director in 1996, she was assigned to
talk to a girk privatety. The girl opened up about how she was sexually harassed
and assaulted by her step dad but Burke interrupted her when she was finally
opening up and assigned ber to another counsclor who could help her. Burke
saw lhat girl walking back masquerading what she was going through. Burke,
at that point of time wanled to tell her that she was with her and she need not
go through it all alone but she couldn’t bring herself to do it.! This resulted in a
movement where women had their own space to open up regarding their painful
CXPeIICnCes.

When the initiative was starled it was not a viral campaign but a movement
to bring a change. So the movement in October 2017 took the form of a viral
campaign when Actress Alyssa Milano tweeted on her twitler handle as to usce
the hashtag and ealled out the victims to share their experience as it would give
an understanding about the magnitude of the problem.

The statistics have it that nearly half a million people responded to the tweet
of Milano and Facebook reported to a news channel that it had nearly 12 millien

*Third Year Sludent, Sastra Peemed Lindversiiy
W agaandra Sondings 4 Doup, €7is, An Activist, a litde i ad the heartbreaking origin of “Me w0, (NN

Intermational Edition, (Ckt. 17, 2017) hopsf fedition Cooomn S 2007, 1017 s Froue-tod- Bavana -burke - gin-trad £
inde: hanl,
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DEFINITION OF SEXUAEL HARASSMENT

When women are reporting cases of sexual harassment and sexual abuses
many repuort the cases which don’t fall under the purview of the definition. So
there is a need for understanding the definition of sexual harassment,

The definition of the EEOC is very partivular about Sexual Harassment in
workplace and defines the nature of the act. The FEOC (Equal Employment
Upportunity Commission) has given a definition for sexun) harassment a3 sexual
advances and sexual favors unwelcoming in nature and also physical and verbal
sexual conduct taking places under any of the foilowing cireumstances:

1. Where the victim i3 forced to submit to the sexual advances in order to keep
or continue the job (explicitly or implicitly).

2. Where a supervisor personally decides based on an cmployer’s submission to
or rejection of sexual advances.

3. When sexual conduct unreasonably obstructs er interferes with a purson’s
work performance or work life.

The EEOC clearly mentions that for misbelavior in workpiace, the emnployers
are responsible and have the obligation to protect the employees and avoid such
incidents of sexual abuse.

The definition of same nature and a deep understanding as to what is sexual
harassment is provided under The Sexual Harassment of Wornen at Workplace
({Prevention, Prohibition and Redressal) Act, 2013 Section 354 {A), Bection 209 and
Section 509 of IPC also deals with Sexual 1 larassment and prescribes punishment
according to the respective offences committed.

Sextual Harassment is against the Amdamental rights of wumen affecting their
right to equality and also right to Jife. It is against Artide 14, 15 and 21. Not only
that but alsa Article 19{1) fe) is also violated.

WHY Me Too IN INDIA?

50 a major question which strikes everyone is that when there are laws
profecting women in India, why me-too became viral in India and one of the
countrigs where it had huge impact,

This question shatl be answered by taking into account Vishoka guidelines
and its flaws. Though Vishaka guidelines laid down foundation for protection
of women from Sexual Harassment in workplace, it proved itself to be effective
only for a shorter period of tune. The judiciary laid down those guidelines
understanding the impact of the problem and by exercising its power under the
name of judicial activism. One of the guideline clearly directs Central or State
government to bring a iegislation to ensure that these guidelines are vomplied
with. It took legislature nearly 14 years to understand the impact of the probiem
and bring a legislation under that particwlar head. So there existed ne proper
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‘Dhscrimination” and ‘Sexism” shouwld also be taken into consideration when
new laws are made in this regard because the whole concept of sexual
harassment affects equality and the above mentioned twa evils also bas the
same impact.

Since S5ec.377 iz strack down and alse NCRB stafistics reveal even, men face
sexual harassmment, the law should be formulated in gender neutral manmer.

Online and Offline training to cducate about sexual harassment and the laws
regarding it should be conducted in workplaces.

bb
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1. Historical Background of the Transgender Society in India

In India we often come across different names referring to the transgenders,
some such include: hifras! in North India, kinnars [n Delli, enuchs,® chakkas,
Kothis,” jogappas! in Karataka and Maharashira etc. Hindu scriptures and the
hterature, have talked about the existence of a third gender. Fven in 1lindu laws,
astrology, linguistics and in the field of medicine the existence af a third sex has
been discussed. In Ramayana, Lord Rama had instructed all the women and mon
to return back to Ayodhya, however the transgender stood at the same place
they were for 14 years, as they were neither men nor women, When Tord Rama
returned back from exile he was impressed by their Joyalty and sanctioned them
with the power to confer blessings on an auspicious occasion.

in 700 AT}, during the Rajputian Era, the transgenders were slaves in the
Kingdom where they were assigned to do work such as bathing, giving a
massage, carrying hitters or any other menial jub. They were also relied upon as
guards for the royal family. One reason they were considered lixyal was that as
they had no family of their own, they would serve till their last breath.

During the Mughal rein, the “hijaras”, were comsidered to the most loyal of all.
As they were neither male nor female, they were made guards at the “Harems®
(the palace where the queens resided). They also were the guardians of the holy
places like Mecea and Madina and had a strong position to hald in the same.

The Brtishers had always feared the transgenders, this was because of the way
they dressed up and the activities they had to take up for their livelihood. They
eventually came up with the Criminal Tribes Act, 1871, where they incorporated
the hijaras as a criminal tribe and they would be imprisoned for two years and for
a fine, if they found to be dancing in the public wearing women's chothes, related
with any kidnapping or castrating children.

However, this act was repealed in 1952 but it {eft a lasting cffect on the minds
of the Indians. In the year, 2012, the “Kamataka Police Act was amended to
provide for registration and surveillance of [ Ejras who indulged in kidnapping of
children, unnatural offences and otfences of this nature.”

2. Tracing The Constitutional Validity Of 5.377 Of Ipc

2.). Naz Foundation Case
The question regarding the validity of 5377 of the Indian Penal Code 1860
(hercinafter TPC), was first raised in the case of Naz Foundation v, Gorernntent of

'Hjras are biokogical males wh roect thair “masculine: identity i due course of tme to identify mither as womern, or
“not-men”, or "indhotwest man and, wioman”, or *oeither man nor wosnan,

“Hijras in Tamll Nady, identify as “Aravini®. Tamil Madu Aravanigal Welfaee Board, a state government's initintive
wmider the Daportment of Social Welfate defines Amvanis as Bilagical malss whi self-identify theotaclves a5 A
wornan tmpped ina mabe's bady.

"aothis are a hitmogeooous group. ‘Kothis” can be dewcibed as biclogical males who showw varying desgpees of
“femininity” - which may be situaticnal. Some proportion of Kothis have bisesual behavier and gee mvarricd o @
WAL,

Yogtaa or Jopgappas are thime persons who are dedicaied to and serve a5 9 sorvant of Goddess Rroukha Drewi
(Yobamena) whose temples are pressent in Maharmshies aod Kamataka.

3t
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associations /assemble, freedom to move about freely is being violated. Article 15,
uses the word “sex™, which docsn’l include sexual orientation.

The respondents contented that the 5.377 is a safeguard against child sexual
abuse, rape laws and not just homosexuakity. B also contended that as per the
42nd Law Comunission Report, the legistation stands good keeping the morals of
the seciety in view. The Iaws are meant for the public at large to follow; thus, it
must be as per the morals they look up te.

The court held 5377 ingofar it ¢riminalises comsensual sexual acts of adults
in private, to be violative of Articke 21, 14 and I5 of the Indian Constitution. It
would hewever comtinme te guvern the non-comsensual penifc non-vaginal sex
and penile non-vaginal sex invelving minors. Where, adults inchide anybody and
everybody above the age of £

1.2 Suresh Koushal Case

The decision of the court was however short lived; this decision was strack
down m the case of Suresh Kwngr Kaushol and Others o Naz Foundation and
{Others'?, Here 1t was elaborately discussed whether comstitutional morality has an
upper hand over public morality and if 5.377 of {P’C viclates Articlel4, 21 and 15
of the Indian Constitution. The Supreme Cowrt however, reversed the deeision of
the Delhi High Court, stating that 5.377 is not violative of any fundamental right.

The question which rises at this point is that at one point we are talking
about giving an identity to the transgender society and on the other hand we
are taking away some of their basic rights away from them. If 5377 of IPC holds
good then what is the use of even putting forth various legislations to protect
the tronsgenders. We however support the view of the Dethi High Court in this
regard that it is violative of Article 14, 15 and 21. Article 21 covers the domain
of right to privacy and 5.377 is violative of the same. When every other cilizen
of the country has a right to choose their own partner, then, why net the
transgenders? Such a provision will further instil a fear and an mdividual with a
sexual erientation other than that of the sex he /she is assigned at birth, will never
be ahle fo reveal his/her sexual orientation amidst the society. It is time for the
society fo be progressive thinking, When the mind-set of the people cannot be
changed then probably the legislation would help bring about the change. Things
are not easy as yet, even though untouchability is prohibited under Article 17 of
the Indian Constitution, il date it exists in air society. In the case of dowry too
the legislation has left a little ipapact on the society but a small step may in the
future bring about a huge transformation.

2.3. Navte] Singh Johar Case

The case where the Court said "History owes an apology to the members
(LGET) commumity™:"

R4 15001
“Aholition of wntouchability: = “Untouchabiling” is abolished imd ity practice in vy fem i= forbidden. The
enborcement of any disability arising gut wf “Tntuacha bility shall be an offence punishable in accordance with law

il
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huw the varions nations have gone ahead to give the right of citizenship, right to
adoption and the right to marriage to the community, Yo, the struggle for this
community in India doesn't stop here. We are waiting for the various laws like
the Sexual Harassment at Workyplace b be made neutral, alony with various other
civil rights.

3. The Transgender Bill, 2016 in The Light of NALSA Judgement

The transgender bill defines transgender as an individual who is “neither
wholly female nor wholly male; or a combination of a female or male; or
netther female nor male; and whose sense of gender dogs not match with the
gender assigned to that person at the time of birth and inciudes transmen and
transwamen, persins with intersex variations and gender queers.”

A transpender person must nbtain a certificate of jdentity which acts as an
evidence of recognition of identity as a transgender person and to invoke their
rights under the Bill. Such certificate woulld be allowed by the District Magistrate
on the recommendaton of a Sereening Committee, which would  comprise
of a medical officer, a psychoiogist or psychiatrist, a district welfare officer, a
government official, and a transgender person.

The Bill prohibits discriminalion against a transgender person in ficld
of education, employment and heaithcare. It directs the central and state
govermunents bo provide welfare schemes in these fields.

Offerices like compelling a ansgender person to beg, denial of access to
a publie place, physical and sexual abuse, etc. would attract up to bwo yeary’
imprisonnent anel a fine.

3.1. Rights of The Transgender People
The preamble of the constitution provides to secure all its citizens justice,
social, economic, political and equality of status and of opportunity.

The consttution protects transgender rights primarily through Article 14,
Article 15%, Article 21" and Article 232

T Equality before Jave: the state shall mot cepy b any persion syuality baefoce He Lase®.

H*PFrohibithon of discrimination on greunds of veligion, rave, carbe, =ex o place of birth: -

(1} The state shall oot disciminate sgainst any citimn on growtds only Troligion, we, Laste, sex, place of birth or
anvy uf them.

(23 Blar 4 ity shall, on the rounds anly of religion, raoe, caste, sex, place of birth or any of them, be subgecl b amy
disability, liability, resirc tion or condition with regard te

(@b Awcess shops, public restaucombs. Hobel: and places of public esbectaimrmeat; or

{B) Tl s oo woedl, tanks, hathing ghars, rads amd places of publle resort maintained wholly ot partly gut of State
fund or dedicated touse of the grneml public,

(4) Mothing in this artick or in clause (31 of Article 29 shall prevent e state frem making any provision for
achrarrement of any soclally and edwationally backsward classes of citizens or for tic scheduled stes and the
srhecuabsd tribes”.

WPrhection of Whe and liberty: - Mo person ghall be deprived of kig life o povsonal Liberty except according b
prowed ure eabablished by law”

A Prohibiton of traffic in human brings and forced labour - {1) Tmific in homan beings ond beggar and other
similar fermes of forced Jabuur are prohibited sed ang condraventinn of iz peovigion ghall be an offence punishable
in acvocdame with law "

{20144 5 5CC 438,
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tegislation like, the Rights of Persons with Disabilities Act 2016 and Mental
Healthcare Act 2017.

The definition in the two, the biil and e judgement difter from one another,
In NALSA judgment transgenders are those whose sense ot gender identity
doest’t match to that assigned at birth. tr alse brings in its amid, trang-mem and
trans-women independent of medical procedvre and  socio-cultoral identities
which the Transgender Bili, 20Me conflates, restricling the constitutionally
guaranteed right of the persons which the NALSA upheid.

In accordance with the NAILSA judgment clause 2 (1) of this bill must Jdearly
state that medical intervention or procedurce is not an important pre-requisite
condition for identifying a transgender person however the bili doesn't state any
such provision,

The bill mentioms a transgender persom’s right to he recognived and right
to self-perceived gender identity which it fails to define. Whereas, in NALSA
judgment, the terms pender identity and gender expression are fundamental
rights protected under art-19(1) (a), elaborated in clause 4 of the bill,

The formation of a distriet sereening committee {for determination for
provision of medical certificate of a transgender} dilutes the right to self-identity
and gender identity as given in NAILSA. Furthermore, it hinders an individual
from cxercising their fundamentai right, which is a part of clause 6 of transgender
bill. Clatise & deals with district screeming cornmittee and the persons they shotuld
comprise of. ITowever, the judgment clearly mentons that persons shonld not be
foreed to undergo any form of nedical or psychoelogical treatment o procedure
as a person’s sexual oricntation and gender identity are not, inand of themselves,
medical conditions and are not to be treated, cured and suppressed.

“The Bill in clause 9 directs the appropriate government to take measures arud
secure effective participatiom of transgender persons and their inclusion in the
society, where the word “appropriate government’ doesn't clearly define which
government. However, the judgement directs the state and central governments
to treat transgender persons as socially and educationaliy backward class of
citizens and alser extend reservations in educational institutions and public
employment.”

Clause I8 of the Bill describes the duties and functions of the national
council which are Emited and vague. However, to ensure the essence of NALSA
judgment is npheld the conncil must be given specific and elaburate funclions
and duties.

While clause 3 covers a wide range of fields of discrimination it fails to provide
appropriate safepuards that must be framed for transgenders during imals.
There mnst be a dause which prohibits carrying out of any physical, medical or
psychological examinations to determine whether a person is ransgender or not
which is in accordance with the NALSA judgment.

Pz
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elc. They vsually live in siums or aress comnpletely dejecled from the socicty.
Time and again they have been the vichims of hate crime, foreed sex, Worture by
the pollce, they are left alone at the time of birth by their families and they have
to be ullimately be taken care of by the olhers members ot the community. This
exclnsion of theirs in e seclety is sounehow not allowing them access inedical
facilities, cducation or for that matter any right of theirs. The sad part is Lhat they
are devoid of their right to be cromated with dignity, if not in life bul at least
afleriife. The dead of a transgender in India, is beaten with a stick and then buried
in a standing position upon which salt is poured. They live a very stresshul hife,
reveals an interview conducted with this segment of the society.

e to social exclusion, they arc not able pursue their education becanze the
schools don’t permit applications fearing the parents of the other students would
revolt against this. This becomes a road block in their carrier thus making them
the slaves of the society. Flowever, it is also a fault on their part 10 acl absurdly in
public places, when they wish to be treated with dignity, they also mmst present
themselves in a dignitied manner.

Till date we have failed to give them an identity of theinselves, However, now
a few changes like the AADIIAR card, the provision for a third gender exists. [n
1994, they were given the right te vote. In 1999, Shabnam Mausi Bano became
India’s first hijra MLA. In 2003, Hijras in Madhya Pradesh have established their
own political parly called “Teett Jitayi Politics™ (JJ). Iv recent Lnksabha elections,
Daya Raru Kinnar, a transsexual activist, stood as an iIndependent candidate from
Ghaziabad constituency against Rajnath Singh. Tamil Nadu became the first state
tey give recognibiom o the transgender. In official forms, there is T' along with
M’ and F" in the gender identification column. In Chennai, toilets are being built
for the fransgender. The concept of gender-neutral toilets is being trodoced in
many educational institutes. Recently a large no. of NGOs has come up o work
for the transgender, Things are changing. Buot the himits to these ehanges are in
ey mindset. There is a need to broaden our mindset, to make our mandsets more
hwman or mere rational.

5. CONCLUSION

From the very advent of the society the transgenders were looked down upon.
They remain to be the secluded and the minenty population in India. They are
no less than a marginalised group, as per the NALSA judgement they are ty be
treated as other bacdkward class and suiable provisions musl be made in their
mterest and to ensure their npliffiment. The Transgender Bill, 20(6 is vague and
does net fulfil the vbjective of the NAISA judgement. Various protests have
been made in this regard, the last one being in Mumbai on the 3rd of February,
2018. As the bifl is in its premature stages sultable amendments should be made
i accordance with the NALSA judgement. Although the nation has taken its
first step in this regard by deeriminalising 8377 and bringing consensual carnai
intercourse within the constitutional provisions, we are still laggmg behind in the
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THE JOURNEY OF TRIPLE TALAQ: FROM
CONSTITUTIONALITY TO UNCONSTITUTICNALITY

Anchif Jain™ & Anshu Tulsyan**

ABSTRACT

Talag LI} Bidaat, popularly know as “Triple Tolag', 15 7 mode of divarce witcl used 1o be 8 oery
comman practice among tie Sunnd School of Muslim eomamamity wnti! very vecontly, But, in recenié
years, 1t was strugreiing for its leonlify: whelher i 15 nalid? Whether 11 passes the right of equadiiy?
Whether it is demination of e specific gender? And nowe # has been declured snconstitutional try the
aprex court of India.

The process of Talag-U-Biddat includes provowncing the word ‘Talag” thrice by o hushaid to
hiz wife. The wein reasom of i being foflowed so wddely was that it is an mslant mode of divaree.
Hoawrner, there are muney flews in the praclice of Triple Talag seeclt as, § is ogainst the principles of
matural fustice, it isn't in accordance with the Quran and the Swmats of Prophet Mubammad, it
viplates ¢ertain fuindamental vights, i iz rerepocable, e folloe wp process ie. Nikah-11nlate iself is
ammoral, ehe, which is why it vats s nrgent b bring Hes reform i the cotmiry.

Instend of Tripde Tilae, we hurow so many other optiens aoailable for divore e which are covgidered
proper. Many of the Blamic coundries Tuoe abolished His proctice way hack and i was high iine for
us Ip take Buis step. And finofly, in the cese of Shavarn Bano v. Lbion of India & Ors. Triple Talag
urts held in be unconsittutional. Howeper, the Triple Tolay Bill i still pending in the Rajyn Sabba.
Bul there s an wrgenl need to pess swilable Jogislativnr revarding this matier so as io prevent the
covtinuons arossment of hapless married Musiim womear due fo Talagd-Riddat and fo give sove
refief to them.

INTRODUCTION

Talag-ul-Biddat or Triple Talaq is a mode of divorce which used to be a very
common practice, amongst the Sunni school of Muslim community. But, in recent
years, it was struggling for its legality; whether it is valid? Whether it passes the
right of equality? Whether it is domination of a specific gender? And now it has
been declared unconstitutional by the apex court of India.

All these questions were enlertained by the vacation bench, headed by the
Chief Justice of India itself along with other judges making it a constitutional
bench, in the Supreme Court of India under the issue “Legality of Triple Talag”.

TALAQ-UL-BIDDPAT’: TRIPLE TALA()

Talag, a word of evil, is stated by the Prophet himself in CQuran, it was never
desired to be versed by anyone in the whole world and in triple Talaq the same
word is pronounced thrice and somefimes also in unstable states like tempered
mind or during intoxdcated state.

* M Shudents st ICEAT Lane School, The ICTAT Linhersity, Defrradie
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DRAWBACKS
1. Unfit with principles of natural justice

As por junisprudence, there should be consistency with the principles of

nabaral justice. Every law, every actl in practice and every step in process must
follow Lhe principles of natural justice.

There are 2 principles of natural justice-

N Audi Alterem Partenn = ‘let the other side be heard as well.

K says that there must be equal opportunity for both the parties to pul their
argument in front of the court. But in the practice of Talag-ul-Biddat this
principle is violated. The Talaq given during argument, anger or in unstahle
state of mind, without hearing the wife, leads to a scenario where the wife
is not allowed to put her statement. The thing that the wife is not given the
chance to speak costs the couple.

1) Neme judex ju causa sua = ‘No one should be a judge in his own cause”.

The above principle says that no vne can judge a case in which they have an
interest, but in case of Talag-ul-Biddat, the husband has the right to decide
things omn his cwn. He is the sole authority in his case to decide that whether
her wants o quit or remain in marriage. What he needs is just the presence of
bwor wilnesses so that someune will support that he had conveyed those three
words,

Thus, there was an urgent need to think that how such a process, viclating the
princples of natural justice, could be the solution for a community.

In the case of A. 5. Parveen Akhtar v. Union of India®, the pctitioner, Ms.
Parveen’s hugshand dermanded additional dowry in the form of a scooter. On Ms,
Parveen’s family’s inability to oblige towards the demand, she was thrown out
of the house by her husband. After llving in a local ladies” hostel for a few days,
Ms. Parveen was intimidated by her father that her husband had divorced her
by way of Triple Talaq. The arguments made on behalf of the petitioner in this
case werg that this practice violated human rights and the principles of nataral
justice. Furthcrmere, it was argued that the practes was unconsttutionzl as
it went against Arlicle 14, Article 15 and Article 21 of the Constitution of India.
The Hon'ble Court held that the petitioner’s apprehenslon that notwithstanding
absence of cause and no efforts having been made to reconcile the spouses, this
form of Talaqg is valid and not going apainst the constitutiom of ndia. The writ
petifion was accordingly dismissed.

But we are of the sifong opinion that this judgment of the Hon'ble High Court
of Madmas which has held Talag-ul-Biddat to be valid has not only resulted in
atrocity on Mushim women but has also inflicted a great blow to the fundamentat

rights.

WE Mo, 752 of 2009 and $WE M. 180§ of 2008
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Thus the question arises that why was thore even a nweed to practice such
controversial, non-retigious, nonoral and fake practiee when 5o many other
systematic options are available,

Consistency with Uniforoe Civil Code: A Question in Court!
“The State shall endeavor to secure for the citizons a Uniform Civil Code
throughout the territory of India. ™

The meaning of article clearty states that the State, as per the meaning of
Article 12, sbould try to secure the citizens of the nation by bringing uniformity
in the acts and the Law within the territory of India. The article clearly states that
there should be same structure for every citizen, there should be similar laws for
each and every person and that’s why the Constitution was framed.

But alomg with this article there is a need to understand that India, a nation of
highly diversified cultures, has to negotiate with its policies on the given terms
and condition of peace and good conscience.

Wi have policies which are neither valid nor amended bat are still in prachice,
o.g. people practice doctor’s profession without degree in villages and they do not
get penalized because they are lifetines in those areas where mw other option is
available.

But when we corapare the status of Triple Talag with Uniform Civil Code then
we do net have much to fil in the pages. Also the former chief justice of lisdia,
Justice [.5. Khehar had said that "8 is looking at triple Talag, not Uniform Civil
Code™. The issuc came in news when the writ petibon of Shayara Bano case came
in fromt, which questioned about the rights of wornen suffering from the cruelty
of Talag-ul-Biddat.? The petitioner handled divorce after I5 years of marriage. Thie
issue was not vnly about divoree, the case also contained the facts of polygamy
and Nikalh [ialala. However, both the issues are different. The issue of Triple
Talaq is a question for the Sunni community which has majority in the minorities
of thiz nation, and the question deals with only the validity of Talag-Ul-Biddat,
Nikah-Halala, and polygamy and niot with the issue of Uniform Civil Code.

In the casa of Triple Talaq, this process has wide acceptance, it never faced any
serious challenges in the past. Recently, so many cases were up there in the court
along with the casc of Shayara Bano which questioned about its validity.

Triple Talaq being in question with Uniform Civil Code also raised the
guestion upon the other personal laws, wnich are inconsistent with laws but
are still in practice for example, the question of the introduction of rights for
polyvandry in companison of @xdsting polygamy.

The Uonstitution of India, arkicle 44
*Shoyara bang v. TTnien of TediE & ars, weit petition feivil) no. 113 of 20146
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And all these questions were needed to be answered with the reference of
the religious holy book (Quran and nation’s faith book, the Constitution of ndia.
Technically, applying buth of them simultaneously will never bring a sobution
thus, it is an implicd condition to negoliate with the kaws. Uniform Civil Cede in
itself nowhere forces to apply the uniformity in the natian, as it clearly uses the
term “Endeavor” which asks for trying only.

Thus it's a question only, whether implementing Uniform Civil Code in the
name of triple Talaq is a solutions or it will hyper the sentiments only.

OTHER OPTIONS FOR DIVORCE

1. Talag-Ul-Sunnat - .
As por the holy Quran, for the husband, the systematic procedure to give
diverce is Talagul-5unnat and there are 2 methods under Talag-ut-Sunnat.

I} Ahsan
The Absan method is considered to be the most proper way to present
divorce to the wife.'* As Talaq is considered as an evil word thus under
the Ahsan method there is need to pronounce Talaq only once and
then begins the period of Iidat ie. the three months duration for the
resettlement of the conflicts, The Ahsan prxess can execute when
husband wants to divoree his wile. Thusband can divorce his wife onky
in her "Tuhr’ period. Tubr peried js the period of paity, when women is
free from her menses.
As the husband says Talaq', there is execution of Iddat period, the three
manths of separation begins with the day of pronouncement of word. The
period of 3 months 1s given so that the couple can resolve their issues and
yohabitate so that the divorce can be revoked. This process is the most
proper form of divorce as per Islam.
It Mirium v Md. Shamsi Alam™, the husband had pronuounced tiple talag
on his wife but later on he repented his action, the wife filed 2 suit for
2 derlaration that she had been divorced by Alam. The Allahabad High
Court held that “a divorce pronounced thrice in one breath by a Mushm
husband would have no effect in law, if it was given without deliberation
and without any intenton of affechng an irrevocable divorce; such
divorce is a form of Talag-e-Ahsan, and thus is revocable by the husband
before the Iddat expires.” The court ruled that Talag pronounced by Alam
was revoked by him within the Iddat period. Therefore, the marmiage
between the couple was subsisting and the wife was denied the relicf she
had asked for. The Allahabad High Cowt, thus, had based its decision on
the opinion of Jbn Taimiyah, which in the subcontinent, is endorsed by
the Ahl-al-Hadith.

"Adiudication I religivas fmily lews oulbael accomoeodalion, kegal pluralism, and peoder equality in india-
Copika sodankd, Lambridpe univesiy press, prz oue. 131,
ATE 1970 All 357
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Thus, in the above mentioned case, sipce it was the Talag-e-Ahsan
maode of divorce, the parties had the chance to revake divoree when the
husband repented his action. But if the parties would have been divorced
through Triple Talag then this option would not have been given to them.
The point i how could such sinful process of Triple Talag be practised
to break the pure bond of rarriage witheut having the option to revoke
the process, & without trying to recocile between the parties and without
hearing the wife.

Hasan

The Ilasan is the proper form of divoree ™ The only difference between
Ifasan and Aasan is that, in Iasan the word is pronounced thrice with
the interval of une munth.

The Hasan process starts with the pronouncement of word Talaq and
then begins the period of Iddat. After every one month there is need to
revise the term sa that the period can be expanded. At the end when the
3 pronouncements are made and the 3 months are over then there is final
divorce. The period of lddat results in separation and not termination of
marriage.

This is t¢ note that under following eircumstance Tataq will be considered

valid if-
5. No Basis Shia | Sunni
A. | The hushand has attained the age of majority. Yos Yoy
E. | The husband muast be of sound mand. Yo Yes
" | The pronqurncerncnt must be made in the presence of 2 wibtniesces Yag My

Ix

Talag will be acecpted in written only if the primouncement is not made | Yos MNo
due b duress or compulsion.

L | The annowncement musl be made in Arabic and strictly with the erms of | Yes Iy
Sumirat.
F. | There should be no intercourse betwesn couple duting the period of Iddat. | Yes Yoz

2. Divorce by agreement between the parties

I}

Khula

It is a divoree on the request of wife. The husband and wife agree to divorce
each other on the offer of consideration. The consideration is passed by wife
to her husband. Consideration is essential for this divorce. The consideration
is basically the amount of mehr (dower), paid by husband earlier or the
dower gifted by the husband.

On the exchange of his consideration, the divorce is effective as well as
irrecoverable since the couple is bound to observe Iddat period.

Wile can reclaim the consideration during the Iddat and thus husband can
revoke the khula.

“ﬁd}udlcatlan in rehgmus family lawa..- oultural arcomumadabioe, legal pluralism, and gendor equaliy in odia-
Lwpika solankd, Cambridge wnivecsity press, pg. oo, 131
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religious clement in oar polifics”, wrote Wehru? But Nehru was well aware that
refigon supplled a deep inner craving in human heings.* While being sceptic
abuout sacralising politics, freedom fighters knew that religion does play an
mporiant role in the hife of general public. o the bistory of use of rellgion as a
putitical tood goes as back as pre-independence era. The Anti-Conversion Laws
are also nothing but a political teo] made with the purpose of catering to the
teclings of the majority religion in India,

The rede of religion has been very prominent in India and has been bath
a reason for recognition of India in intemational spheres and @ reason for
degiadation of people of jower castes and tribes in India. The rele Hindwisin
played in uplifting downtrodden had been next to non-existent. Imhumance
conditions in which these trlbes and castes lived were never improved by the
upper-caste Hindus. The advantage of which, was rightly taken by Christian
missionarics of western nations. They converted them and gave them hnmane
conditions tor live in,

A lot many converted to other religions not becauge they were forced to, but
to emjoy the humane conditions of lving, of that religion, which was missing
in their own, Buddhism was ane such home for them. {slam and Christianity
too have boen major acceptor of such people. The increasing danger of people
leaving Hinduism was the major reason of the passing of the first Act prohibiting
conversion in the state of Orissa (1967) and then in Madhya Pradesh{1968).

The currend ruling regime and many of its compatriots have been supporting,
Anti-Lonversion Laws In a more aggressive manner! The states in which
the Hindu right wing political parties were in power have come up with more
stongent Anti-Conversion Laws, We will study further on how the new laws,
which are passed by such polltical parties sre more stringent and biased towards
religions which are considered ‘foreign’. Article 25 of the Indian Constibation
provides the “right to freedom of conscience and free profession, practice and
propagation of religion.” In the paper, 1 will argue that the Anti-Conversion Laws
come in direct conflict with the Article 25 of the Indian Constilution.

This paper studies the constitutional validity of these Anti-Conversion
Laws and the harm it causes to the secular character of the Indian demoeracy.
Part T will deal with the conshitutional perspective of right to religion and the
restrictions which £3n be imposed on such freedom. Part 1] of the paper discusses
the various Anti-Conversion Laws which have been brought forward by the
several Siate Governments. Part TV will deal with the constitutionality of these
laws and existence of minimal jurisprudence on the issue of Constitutiomality of
Anti-Conrversion Laws. Part V includes the concluding remarks.

Right to Religion: A Constitutional Guarantee
Part HI of the Indian Constitution deals with Fundamental Rights in which the

T. NEHRL, TUAVWARD FREETH ¥: AN AUTORIOGRATHY OF |AWANHARLAL MEHMRU 72 (1936}
T4,

PTT, BIP Fitchis for Anti-Uonversion Law, THE FREE FRESS JOURNAL (Dec 20, 2014, 073 20 PM] hthps/ fwwr,
frevpreaspouanal.in fhendlines p-pitches-for-anB-Lonviersionelaw £57F1410,
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Article 25-3) contain provisions providing religious freedom to citizens as wadl as
non citizens. For the studv we have undertaken, Article 25 as it more connected to
it. Article 25(1)provides:

“Article 25, Freedom of conscience and free profession, practice and propagation of
refigrion: (1} Subject lo public order, wivabity and bealth and ko the other provisions of
this Purt, all persons are equally entifled to freedom of comscience and the vight freely to
profess, proctise aind propagale refiyton.”

‘ronscience” means “a knowledge or sense of right or wrong, moral judgment
that opposes the vialation of previously recosnised cthical principles and that
leads to feelings of guilt if one violates such a principle”. 1t also implies the right
of a person not to he converted nto another teligion® or to becomne a part of any
religion at all.*

There is a clear nced to differentiate between the words ‘freedum of
conscience” and ‘freedomn to profess’, as they both mean two different things. The
word ‘conscience” means how the individual personally or privately pursues his
religivus beliefs whereas the word profess would give him right to publicly state
his religiouws beliefs.” This would mean that no individaal can be forced to profess
a religion and if he s desires he may change his religioos beliefs as his conscience
deems fit.

The ronfroversy starts with the term ‘freedom of propagation’ which is
provided in Article 25, which means an individual has a right to spread his
religions views and spread one’s religion by exposition of tenets of that faith. Cne
view is that the term propagation would nof include the right to ‘convert” another
person [ the former’'s faith?, becawse the later person is ‘equally entitled to
freedom of conscience’. Anuther view is that the purpose of propagating religion
15 not to impart knowledge and spread it more widely, but to produce intellectual
and moral conviction leading to the adoption of that religion.” The inclusion of the
‘propagation’ in the Constitution was also debated i the Constitnent Assembly,
but was added at the end. The reason this has been such a controversial topicis its
nexus with the wond ‘conversion”

Conversion is a corollary to propagation.'! The cenversion itseli should not be
seen in a negative light. People always have good opinion of their own religion and
may want it to be foliowed by others as they see their religion as leading to the
path of success and salvation. No matter how much good mtention people might
have while propagating their religion, a person must be able to make his/her

*minislns Bov. v, State of MUP, AIR 1975 MMF 162

T D BASLE, SFIORTER COMNS TR TION OF 18D {14711 EF». 2009). [IMLTA)

DHIFENDEA XUMAFE SEFVASTAVA, ERELIGIOUS FREEDOM 1IN INDHA- A HUSTORICAL  ANEY
COMNSTITUTIONAL STULY 139 (1932),

“Stoinislaus Rew. v. Skt of M., ALK 1977 S0 B0E,

L. SEER VAL CONSTTUTIONAL LAW OF INTA 1289, (4 wd 1893,

Paadiva Suleeran, Froodem of Religion and Anti Coavecgion Taws in India; An Ovwerview, I3 LEEY, 105, 1072010,
available at httpscs Swnaew avademninedu /23649093 freod oma,_of_religion_and_anti comvecsion_laws_in_ fnds_an_
ovCTViow.
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own decision related to one’s life and death based on well-thought oul judgment
of his/her own mind. No doubt that sincere help from outside is welcome but
while choosing one’s religion, no individual must face any external pressares or
temptafions, making an individual respunsible for what one believes "6

Restrictions to the Freedom Provided

In Article 25(1), freedom of religion has been provided subject to varioos
restrictions such as public order, morality and health of society. Any religions
activity done in contravention of these three words can be stopped and will not
come under the protection of freedom of religion, making the freedom of religion
subject to the restrictions provided. The State could make a law in inlerest of
public order, health, and morality, "to regulate or restrict any economic, financial,
politival and secular matter” of the religion. The State could also make laws
“providing for sucial welfare and reform or for throwing vpen of the Tlindu
religions institutes of a public character” This issuc will be further discussed in
Part IV of this paper with the relevant case laws.

ANTI-CONVERSION LAWS: A COMPARISON

Presently 9 Indian states'? have Anti-Conversion Laws working and many
more states are coming up with their own. In 2004, The Tamil Mady {xvernment
repealed the anti-conversion law passed in 2002" after opposition from minority
groups. The history of these laws gocs long back to e British cra when many
princ‘el}r states”™ made Anti-conversion laws, making conversions done by fraud,
misrepresentation, coerdon, intmidation, undue influence or the like, liakde for
punishment.

British government did not make any such law. Post-Independence, Orissa
was the first state to come up with its own Anti-Conversion law named "Orissa
Freedom of Religion Act “(herginafter referred to as “Orissa’s Iaw™) in 1967
Madhya Pradesh government made its anti-conversion law on the basis of report
of the highly controversial Niyogi Committee which was set up in 1952 to look
into the Christian missionary activities and to recommend ways to tackle it
The Commuittee came into controversy as soon as it was formulated, as 5 out of
its & members were Hindus and the only Christian in the Committes was not
cansidered a Chiistinn orthodox encugh, by his fellow community members and
had been criticised earlier for his vigws.'®

Y fan Ahmad Khan, Freedom to Chamge One's Rsligion: The Quranic Approach, ASSOCIATION FOR
QURANTC TNDERSTANDANG (May. 16th 20113 hetp://quraninmderstanding.com /2071 /057 16/ froed g -to-
change-onos-religion-the-quranic-appeoach f

" risma2967), Madhya Pradesh(1988), Arunackal Prodesh(1973), Chbalbigach(2000), Gujral {2003}, Llimachal
Pradesh{2006), Rapsthan{20068), Tharkhand 201 7} acd Uttrakhand (HI15)

MANE-Conversion Low: Mo Scope for Revival says Jayalalithaa, THE HINIAE (April 22, 2005), http:f £ wwna thehindu.
coom £ 2005 £ 15, B Fetories,f 2002038040 itm.

*The first anti conversion law was pagsd by the Rajgarh State in 1936 which weas followed by the Pama Freedom of
Retigrion Act, 1942, Surguza State Apostasy Act, 1945 apd the Udaipur Stake Ant-Conyversion Act, 1934,

“Parvathi Menan, An Old Debate in a Mew Conmneg, FRONTLINE{ApeTl 1023 1009} hitp:/ Swiwrw. fronttine in/
stmtic bt /L 160E S 16050480 him,
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Pespite all these controversies the comimittee gave its report to Madhye
Pradesh government in 1956. After 11 years the state enacted Madhya Pradesh
Dharma Swatantraya Adhiniyam 1967 {hereinafter referred o as Madhya
Pradesh’s law), and by the Hme it became a law, Orissa had already passed its
own similar law. We will now compare the laws of different states side by side
and {hen analyse the constitidionality of these laws.

Definitions.

Adl the laws macde, define conversion in a very similar fashion i.e renouncing
one’s religion and adupting anather religion”. But the conversions punished are
differentiated in case of Arunachal, Rajasthan and Chhattisgach which will be
dealt later in this part. -

The laws (freedom of religion laws) of Madhya Pradesh, Gujarat and
Eajasthan define allurement as offer of any temptation in the form of ‘material
benefit, monetary or of any other type and any gift or gratification either in
cagh or kind.” Laws of Orissa, Arunachal Pradesh and [limachal Iradesh give
similar definition for inducement which is used in place of allurement. This is the
controversial part of the law.

Many religivus bodies provide benefits like free aducation and basic health
care to its followers, which would mean that if a person converts himsclf to get
these benefits it will be said to have been induced or alhured by these material
benefits, which is nonsensical. What can be expecied from a poor or backward
person who may be in bad need of these facilitics which are not being provided
by the 5State? The vagueness in the definition of the term inducement and
allurement and its probable misuse is worth calling this law a bad one.

All the Acts define “force” as including “show of force ar threat of injury or
threat of divine displeasure or social ex-communication” and “fraud’ as including
“misrepresentation or any other fravdulent contrivance.” So for instance H a
person is converted on the promise that he/sho will be more connected to God
after changing their religion but doesn't reach the expected amount of connection,
then this will come under the case of misrepresentation'” which is another vague
Froviston, as conmection with God is subjective and cannot be measured.

The definition clausés in any law are provided to clear out any iota of doubt
in mind of the executing body while implementing the law, which is completely
missing in these laws creating confusion in differentiating between legitimate and
illegitimate conversion, in turn providing discretion to misuse the law.

The next sections of all these Acts prohibit forceful conversion and even
its abaterment by means of fraud, allurement or by forceful means. [limachal
Pradesh’s Law diifers a bit here and goes forward and provides that any
conversion done through these prohibited means will not be considered as valid
conversion. This will create confusion in the mind of the affected person as o

Phouth Asin Human Fights Documentation Centre, Ant-Corversion lawy: Challenges te Scrularism and
Fundaveenin] Riphts, 43(7) EFW 53, 73 {2008).
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which religion he belongs to, as Ttually he will be a person of another religion but
Lawefully he would still belong to a religion which he ariginally followed.

The amendinents which have been proposed by the government of
Chhattisgarh to its principle Act are more controversial. Tt is clearly mentioneds
the addition made to Section 2 of the law: “Provided that the rehun m ancestor’s
original religion or his own original religion by any person shall not be construed
as ‘conversion”.” So by default every conversion done from one religion 1o
11induism would not even be considered unlawful as it is usually contended by
right wing Hindu organizations that {induism was the only rehgion prevalent in
India during Vedic ages, which means that the ancestor of cvery Indian citizen is
a Hindu. This provision violates Article 14 as it clearly makes arbitrary difference
between bwo religions.

Punishments

All these Acts have sections prescribing punishments to the converter for
any cooversion done through the prohibited manpers mentioved in the law.
All laws cxcopt that of Rajasthan and Arunachal Pradesh provides for bwo st
ot punislunents. If a converter decs forceful conversion of a person who is not
an 5C /5T or a minor or a woman, then he will be subjected to a different and a
less rigorous punishment™ and if the converted person is 5C /5T ur a minor or a
woman, then the punishment provided is more rigorous.”

The law of Rajasthan and Arunachal Pradesh provides oo such two
provisions and provides a single set of punishment. All the laws provide that the
punishment given would not affect any parallel civil suit for the same offence. But
the law of Rajasthan goes forward and provides for the allowance of any other
criminal suit for the same offence® which could lead o violation of the principle
of double jeopardy laid down in the Article 22(2) of Indian Constitution.

Permissions and Intirnations

Orissa’s law does not provide for any such provision requiring pertnission
or intimatien to be taken by the conwvert, but the Madhya Pradesh’s law passed
after Orissa’s law, provides a provision under which a converted person has to
intimate to the Dfistrict Magistrate about his conversion within 30 days failing
which he may be liable for punishment of 1 year or with fine not exceeding Rs.
1000/ - or with-both. Similar is the situation with the law of Arunachal Pradesh.

However, the law of Himacha!l Pradesh talks about showing intention by
giving o notice of 30 days prior to any such conversion to Dishilel Magistrate
failing which fine of Rs. 1000/- may be wmposed. The law provides that in case
a person is reconverting to his original religion hé need not sendl His intention

™ year or Rs 5000 fine or both{Urisss, Madbya Pradesh) 3 yoor and s SO0 fincfiiujrat, Tamil Nadu) and 2 years
ot Rs. 2500 fine or both{Himaehal Pradeah)

"2 years aod Fa. WG FowdOrissa, Madinea Pradesh), 4 yers and Ba. 1 Lakhitumat, Tmail Madu) and 3 years and
SN0 Bne{Himachal Pradesh).

"Rajasthan Freedom of Religiom Acl, 2008, Scctiend provides “4 FPunishment for comtravention of provisiges of
Scction 3 Wharer cnntravenes the provisions of Section 3 shall, withoul prafudice bo any other civil 4 eriminal
liubility, bo punished with simple imphsonment for a term which shall net be less than bwng woary Bk which may
extend b fifty thousand rupecs ™

05



Jiassiyl _2‘249»-442"1 U Appraved [ouwrnal Be. 424016

notice which as explained earlier is a weapon in hands of extremist organizations
to freely convert people back to their ‘riginai religion’,

Ligarat’s Law goes a step further and provides a provision that a person
would have to take permission Irom the Mstrict Magistrate for changing his
religion. The law of Chhattisgarh which was similar to the law active in Madivya
Pradesh, was amended in 2006, The most surprising amendment proposed is
the change of Section 5 of the principle act. The principle act only asked to give
mere intimation to District Magistrate for conversion but the amendment made
it necessary to take permission from District Magistrate similar to the provisicn
in {ngarat’s law. It further explicitly mentions the power of District Magistrate to
reject such permission or request. Both laws provide for the punishment in case
these provisions are violated.

If we study these laws with the limeline that they have heen passed hy
respective legislatures, we clearly sec that the rigorousness of these laws has kept
on increasing and is straightaway questioning the secular character of the Indian
Constitution which has been affirmed as its basic structure. A District Mapistrate
can always refuse to give permission of conversion as they are influenced more or
less by the ruling government, depicting clear influence on the declsion of District
Magistrate in such 2 matter. This requires an urgent nead for the intervention of
the Constitutional Courts of the country in the matter. So | have in the next part
studied the role played by the judiciary with regards to Anti-Conversion Laws.

CONSTITUTIONALITY, ROLE OF JUDICIARY AND THE NEED FOR
EVOLVING

The judiciary has played a very positive role in maintaining the ‘secolar’
character of the Indian Constitution and has affirmed it as o basic structure of
the Indian Constitution® The sccular character of the Indian Constitubion is
not ensured by just the Preamble but various other provisions like Article 25-
30. However, all the Articles are subject to various restrictions. Articles 25 while
providing for religious frecdom alse mentions various subjects on which the State
could make law to regulate the religious freedom, 1t provides that the State could
make a law in intercst of public order, health, and morality, to regulate or restrict
any "economic, financial, political and secular” matter of the religion. The State
could also make laws “providing for social welfare and reform or for throwing
open of the Hindu religious institutes of a public character.”?

There are two debates surrounding the Anti-Conversion Law, one states that
these Taws premotes, religious fisedom as they protect the interest of citizens
from forceful or fravdulent conversions, but on the other hand the second
comtention i that these laws impose unreasonable restrictions to the right of
propagation of religious beliefs as well as freedom of conscience of an individual.

BLR. Bomumai v Unioe of India AIR 19 SC 191E,
g,
SIMD. Conat Arl. 34, ol b,
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The Unssa Freedom of Religion Act was challenged before the Orissa High
Court® where the High Court held that the definition of the term inducement is
vague and wide which could not be cavered by the restriction clauses of Article
25. Court said that the term being vague would be prone to misuse as it would
cover various other methods of proselytizing of religions, The wide definition,
cumrt said was ‘open o reasonable objections on the grounds that it surpasses the
ficld of morality.”

The most important aspect of the Orissa High Court was its consideration
of the importance of conversion in the Christian religion. The court referred
ty varoms religious seriptures and thoughts and came to the conclusion that
propagation and conversion was a part of the Chrstian religion. The other
important aspect of the decision was that the state government had no power to
enact such legislabion as neither the entry | of List 1l nor Entry | & 2 of the List [Tl
of Sehedule VI provides for the scope of passing this law. Court said that Orissa’s
law deals neither with a matter of public order nor with a eriminal rmatter despite
having penal provisions. According to the High Court, the pith and substance of
the law was ‘religious’ in natare, which could only be covered under Entry 97 of
List I {Union List) of the Schedule VI and not Entry 1 of List 1 and 1L

The decision in the case of Yulitha lyde™ is right to the extent where it finds
that the comversion is part of the Christianity and the term inducement is wide
encugh to be misused and hence unconstitutional. However | dan't agree with
the arguments regarding the non-inclusion of this law in the List Il of Schedule as
foreed conversions could very well be a problem of ‘public order’ in a country like
India where religious issues are prone to poliflcal and social misuse.

In 1974 Madhya Pradesh lligh Court passed a judgment® upholding the
constitutionality of the Ant-Conversion Law. It was stated that the law would
be well covered under the public order clause of the Article 25(1) meaning
that the State also has powers o make such a law under ltem 1 of e List 11 of
Schedule VIL

The sole Supreme Conrt Judgment that we have in case of Anti-Conversion Law
is Rev Stainislaus V. State of M.P? which was an appeal against the orders of Fligh
Court of Orissa and Madhya Pradesh. The Supreme Court affirmed the decision
uf the High Court of Madhya Pradesh and overturned the decision of Crissa High
Court upholding the constitutionality of laws in both the states. The Court affirmed
that the term public order is wide enough to cover such laws. The argument
vf the court could be summed up by stating that the conversions by frand, force
and allurement creates a problem of public order, making Anti-Conversion Laws
well covered under the restriction ciause of Article 25{1) and ltem | of state list of
Schedule VI

s, Yulitha Hyde and Ors, +. State of Orissa and Oce, AIR 19730 116
.

Bopaingslaes Bev. v, State of MLP., AR 1977 5C HE, (India)

nd.
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However the point on where the judgment of Madhya Pradesh Fligh Court
and Supreme Court falters is the inshility of both the judgments ta deal with the
issue of importance of conversion in Christianity. Buth the judgments did not
once they to refute the judgment of the Grissa Figh Court on the point that the
comversion being a part of Christian religion would be very well coversd under
the freedom of propagation provided by the Arficle 25(1).

The Madhya Pradesh High Court failed to make any remark on the use
of word allurement (nducement in case of rissa’s law) used in the Madhya
Pradesh Law and its vagueness. Even Supreme Court in the appeal did not
question the vagueness of the term “allarement” (inducement) and affirmed the
decision of Madhya Pradesh High Court. There is no difference in fhe judgment
of Supreme Court and Madhya Pradesh High Court as far as they fail to negate
the main arguments of the vagueness of the terms and importance of conversion
in Christianity, making both the judgments half-hearted while not covering the
main aspects of the Ant-Conversion Laws,

In the above Supreme Court judgment™ Ray, (' .]. made an observation, that therc
was no fundamental right to convert another person and conversion needs to be
differentiated from transmitting or spreading the tenets of his religion or that would
encroach upon the frecdom of conscience equally guaranteed to all the citizens.

It is submitted that the argument of the Ray, C] “fails to analyse the several
concepls embodied in the Art. 25°. As has been arpued by Seervai, that there is
no possibility of separating the transmission or spread of tenets of religion from
conversion as ‘the canclusion reached in untenable™ which is conversion in this
ease. The opinion of Ray, U] is not valid as there is no point of transmission of
onc's teligious belief if one is not allowed to convert those prispective converts,

The Court in the above case failed to analyse the legislative history of the
Asticle 25. In Shiva Rae, The Framing of Indian Constitution- Study, it was
observed that:

“The Minorify sub-commilite consudeved this flause on Aprdl 19, 1947, The sub
commiitre accepled the suggestion made by M. Ruthnastpamy that certamn religion Hke
Christignity smd Islam toere proselytizing religions and ihat they should be permitted to
propagaic their faith. The sub-commitier accordingly recommended o redraft of clause 16
which not only restored the right to free practice of religion buf also secured an additional
right fo propagate religion 301"

It is clear that the conclusion reached above by Ray, CJ. runs counter to the
legislative history of the Article 25(1), and is wrong. Seervai argues that our
constitution has adopted a systern which allows free choice of religion. The right
to propagate religion gives a meaning to freedom of choice, as choice involves not
only knowledge but an act of volition.”

g,
FEupra note £ at 1247,
"Chiva. Rac, The Framinyg of India’s Constitation- A Study ot 26101968
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Successtul propagation of religion would only result in conversion.™
The arguments given by Seervai are valid and henve must be accepted. Jf
the arguments of Ray, CJ. were 4 be accepted even a law banning religions
conversion would have boen occepted as a walid ovne. llenwce Seerval also
concludes that the judgment of Orissa Lligh Court was correct on law and should
have been upheld and the Supreme Court judgment in Rev Stainislans case ought
to be overruled.

However there are new barriers which are being brought up through the new
Anti-Conversion Laws. The Madhya Pradesh law provided in Section 5 that the
person converting any porsun should within a specific ime infimate the District
Magistrate of such conversion otherwise making him prone to one year jail
sentence and one thonsand rupees fine. The freedom of consclence of a person has
been subjected to such restrletion that what remains behind are only restrictions
subject to reasonable frecdom. As has been mentoned previously, that the laws
of Chhattisgarh and Gujarat provides for taking necessary permission from
[Xstrict Magistrate with the power of rejecting such application. The future
judgment of Supreme Court could deal with these aspects which provide for such
discretionary power to District Magistrates.

I the Rev Stanislaus ecase, argument of petitioner that giving intimation of
the conversion amounts to self-incrimination hence violative of Article 2003} was
rejected as being invalid. As has been already mentioned in Fart 11 of the paper,
that the term intimation is now replaced by more rigorous terms like ‘ntention
and ‘permission’ in laws of several other states which came at Jater stage. These
new words also raise new barriers on the freedom of religion of the ones who
legitimately want to convert themselves.

In the I {imachal Pradesh’s law™ Section 4 states:

4, (1) “A person intending fo cormert from one religion to enother sholl give prior notice
of at least thirty deys to the District Magistrate of the district concerned of his
intention to do so and the Diskrici Magishrate shall get the matler enguired inta all by
stich ageneyy as he wmay drem fif: Prowvided that no notice shall be required if 2 person
reverts back to kis original refigion.

(2} Any persen who fails fo gioe prior notice, gz reguired under sub-section (1), shafl
be punishable with fine which muay exitend to one thousand rupees.”
The constitutionality of Section 4, along with the rules concerned was
challenged before the Himachal Pradesh High Court™ in 2012. The Court while
declaring the Section as well as concernied rules as unconstitutional stated that

“36. A person noF only Has a right of conscience, the right of belicf, the right fo change
ks belisf, but also has the right o keep his beliefs secret. No dowbt, the right io privgcy is,
Fike any other rightl, subject to public order, morality and the lorger intevest of the Slake.
When rights of individuals clash with the larger public good, then the individual's right

“51.1.'|:'wa nHe .

LSupra note 8.

THimacha Pradesh Freodom of Religion Act, ™o of 2007

HEvangedic al Fellowrghip of Tadia v Staie of Himachal Predosh, BMAMNU/ R 12592012
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st give way to what is in the larger public intevest. Howener, this does not memn that
the majority aterest is the Igrger public inferest. Larger public inteves! uould mean the
Integrifiy, untty and sovercismty of He country, e maivtcnance of public Taw and order.
Mewrrly because the majority vicwe is different does not mean that the rrinarily Tivin must
B sifeneced.”

The court further raised these questions:

“38. Why showtd any human being be asked fo disclose what is his rrligion? Why
should a huran beitty be asked fo iuforir the authoritics that he is changing his belief?
What right does the State have to direct the vonverted to gite nofice in advance to the
District Magisteate about changing his rebellivus thought?

While dealing with the secund aspect of the section, which states that no
permissicn js required to be taken by a persun to convert to his original religion,
Court held it to be violative of Article 14 of the Constitution and found no reason
as to why in case of such a conversion there is no need to provide notice and take
permission.

The Himachal Pradesh High Court has held that such pravision violatcs the
right te privacy of a person and the same view has been taken by Chelameswar J.,
in the Right to Privacy case™ where he states that:

"3 While the right to freely “profess, practice and propagaterelimion™ may be
a facet of frec speech guaranteed waler Article19(1)a), the freedom of the belief or faith
in any religion is @ matter of vonscience falling within the zone of purcly private thought
process and is an aspect of liberfy.”

Hence, the position taken by Himachal High Court is correct, that a person’s
belief is a matter of privacy and the State cannot make law by which a persom
has to intimate or take permissivn from the State to change his religious views or
practices,

Thc need of today is to question the validity of the Anti-Conversion Laws
which have twned more affensive and reliance cannot be made upon a half-
hearted judgment which missed various aspects of the law present in Orissa and
Madhya P'radesh. The view taken by the judgment of Orissa High Court ancd that
of Himachal High Court® is correct and should be the basis of future judgment®
which may ¢ome in other High Courts or in the Supreme Court.

CONCILUSION

Conversion leads to a transformation in an individual’s “sense of “root reglity™
and changes their identity within a community. Since conversion is a state of
dramatic personal agitation, the State has no role to play in imposing their choice
on citizens rather they must ensure that all people have the freedom to foliow

®Justice K5 Pultsswamy and Ors. v. Union of India, ATR NI7 S0 4161,
“Supra Note 25,
Toupm note: 35.
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whichever religion they choose.

Freedom of Religion’ is an individual’s fundamental rght and it inchules
‘freedom to change one’s religion’. The idea to support conversion anly to one's
own religion while opposing the reverse from the perspective of “freedom to
change religion’, involves a pulicy of double standard which: is self-contradictory
and cannot work in a plural saciety ensuring peaceful existence of communitiess
from varicus faiths despite radical difforences in their belief systems.

If we see the genus of these laws it comes from the concern of the missivnary
activities prevalent in Madhya Pradesh and many other states because of
which Niyogi Commitiee was formed. These laws have been formed precisely
ta curb the spread of a religion which is not home-bum, Many radical Hindu
arganisations have even questioned the patrigtism of Christians converts as most
of the missionaries are foreigners. The question then comes is “Can the hmdian
identity be defined with respect to one's religion alone? Muslims forming close
to 20% of the total population of India and Islam being a foreign religion, this
logic will make them non-patriotic if not non-Indians. There is no iota of doubt
that there have been cases of forced conversion which have to be stopped and
penalised, but what justification can be given for penalising only few religious
conversions and providing a separate definition clause for excluding conversions
which have been done to the religion in which the persoen’s forefathers belonged
or he originally belonged to which has been rightly held to be unconstitutivnal by
the 1imachal Pradesh High Court,

In the judgment when the question was asked by the court as to what did the
original religion. Subramanian Swamy replied that the 1Tindu religion would be
the only eriginal religion. Court rejected the definition and stated that the uriginal
religion would be the religion the canvertee was born into. However, what is
clear here is that there has been deliberate effort by the Hindu nationalists to
support only une type of conversion i.e. to L lindy religion.

The next point is about the so called reagunable restrictions which have becen
imposed on the right of an individual. Analogy can be drawn with other rights
provided. This can be equated by saying that prior permission has to be taken to
exercise your freedom of speech as there have been many cases of defamation and
sedition. The right which.is fundamental has been subjected to such restriction
that there is not much fundamental left about it. An individual must have freedom
to change his or her beliefs and religion. Restriction on one’s frecdom Lo change
religion has a chilling effect on the provided freedom. The fudiciary has to take
steps to attain actual secolarity of the Indian Constitution and to remove such
chilling effects which are used as political tool by the extremist arganizations to
gam politically while undermining the constitutional guarantees of other religions.

“Ralph Whood Je. Petorc hill & Bernard Spilks, The Psycholagy of Religion: sn Empirical Approach at 210 f4th ed.
2005

"Supm note 12
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COMPARITIVE JURISPRUDENCE IN INTERNATIONAL
CRIMINAL LAW

Yashi Santosh Kumar Bajpar*

ABSTRACT

fir mry paper, 1 hooe slarled with te origies of the lawe trecimg back to as much as 700450
BT and how the comecpt of infernationsl rules on criminal fnte seem to be reflected in Plain’s
bonk “Republic”, written around 375 BCE. Gradually, the importaitee of o code amd 8 need for a
docement codifying predontinanl customs necessary for amintatiing peace of Hie comity,
nulfirmalely laking Mie vamme of fnte, only kept increasing. A major ercarence figldiphted fin B ishoey
1386, where at ingtance of Richard 11 of Englimd, an ordinance was bm-ught forth swhich had
Jurhidden e acts of oialence agaiest woren and priests, burning of honses, and e deseeration of
churches. And, fmally, a landnwark case, the fivst in hiskory, whevetin @ venl investigution aecured,
leading o the conviction and trial of Peter Voo Hagenbach in 1474,

Further discussed ere the tribunals which were selt up fo address varines ddentatione! comngerns,
which were Nurembery irlals, proceeding onin Tokyo trials, iatier Ieading mle the setiug up of
the Internafional Criminal Teibunal of Yugoslamg and Fieanda, due to the lorrific mess elrocitics
covtitrtted Iy the perpetreiors, and witimately, the kivh point of bricreaiionasl criniingd ustice in
Fhe 20k century: Har edogdion of the Rowme Statufe in 1998, leading to establishment of the 1CC,
the first lreaty-based cowrl br punish perpelreivrs of the most Befnons crimes concerning the
intormational communify. The efforts that were put i Iny ICC to stremathen the inchoate bow were
Eraly comnzendable, some of e being [The “lessoms learml” exercise, which wnis sct ebout by the
Prepuratory Commission, wherein the court toak apen itself to fill wp il the loopholes in the 1O
provedure, make them mowe crystel clear and unmmbiguous. Thee came about the Retision project, o
streamling and wuke the procedures in ICC more alike.

Light mugt alsn be Sroton on the fect that ICC won't be the ondy fnlernatimal erlnanal Lo
institution inlerpreting and making new declaration and laws, leeding i emergenee of different
jurisprudences; there is oery much a possibflity Faal theve mivht ovise conflicts umih ICCs codes.
What 1 identify s the major gricoarne here 5 fat, wnlike the VN, this freaty based permament
institution does ot have & police force of its ower. If it really afins bo snceesd 40 punishing ol the
perpeteators of afl seriows crimes, it necds a lot af support from e internativnal communtfy. Not
having a police force can render the court helpless in sitvalions where i needs s verdict fo be
folieired. Looking of some of Its provisians, what cam Pe clearly seen heve is that under the powers
of jurisdiction rccorded o the court, the court docs nob have power ko extend #s jurisdiction
By reference be ftermalional customary Lo, Another flap that ) recopitize 5 with respect o the
principle of ‘romplementicity majorly’ am? Row the ICC should the mie prosecuting al the
international crimes. Ulimately, for ICC fo achicve ol it aims, it needs to function with full
cooperation from all nations withowt gy threat o i independence so that infernational criminal
late keeps evoloing beautifully fusé e it hag cvolved throug these centuries.

ANALYSIS
Classical Origins

“With good, comes bad” is a renowned adage and this particularly stands frue
*3rd Year, B.A. LLE (Fomg.) Rejen Gendhi National Lbverslty of Laz, Pustiah
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for criminal faw. Since ages the world has witnessed crimes against bumamnity,
a plethara of atrocitles inflicted upon people the only difference bemg that it
changed names on papers throughout history. Louking into the classical origins
of this law, the first corroborations can be traced hack to the period of 700 to 450
BCE in the Ancent Greek states, where there were tules of warfare which actually
teok the form of custemary internatiomal law, poverning the way in which the
prisoncrs of war were to be treated and how and to what oxtent the vanquished
army must be dealt with. Flato in his book “Republic”, written around 375 BCL,
reflected upon these rules and further elacidated in his book how citizens living
in occupied terriferies must not be attacked or oppressed, the corpses mmst not he
robbed and the conguered furces must not commit arsoms and cause destruction
in the inhabiled areas! One also finds the traces of this law in respect of war
crimes in 5t. Augustine’s discourse on a just war in his exposition “City of Gad"”
The erusades in the 11th century van very well be regarded as one of the earliest
forms of genocide, The rationale, or intention, behind this bas not cnly been ta
usurp the material wealth and expand their empsire, but also to foist a particular
belicf, religion or ideclogy upon people with diverse set of beliofs,

A major accurence: highlighted in history is in 1386, where, at the instance
of Richard Il of England, an ordinance was brought forth which forbade acts of
violence against women and priests, burning of houszes, and the desecration «f
churches.* Proclamations om similar veins were issued by Henry V of England
In 1415 and 1419 Ferdinand of Hungary in 1526, Emperor Maximilian IT in
1570, and King Gustavus 11 Adolphus of Sweden in 1621° Other examples
are the invasion by Spanish and Portuguese of the Americas accompanied by
the extermination of great numbers of the native population, the massacre
of thousands of the French Huguenots during the rule of 5t. Bartholomew in
1572, and the massacre of Glen Coe in 1692, In all of these cases there were no
investigations, no arrests, and o criminal convictions, and the punishments were
given in rarcst of rare cases and reprievement was the rule.

Finally, a landmark. casc where there was a proper investigation which led to
conviction, was the trial of Peter Von 1agenbach in 1474.% Historical antecedents
which exist say that the holding of trials by wartime victors over their defeated
enemies, such as the trial of Peter Yon Hagenbach, have taken place from “the
down of modemn international law”.” In this historic case, Charles the Bold, Duke
of Burgundy, infamously known as “Charles, the terribic” had kept Landvogt
Peter von Hagenbach at a very high position in his cabinet of Breisach. The

Plato, Republic 1975 [bk W, 68464 71T {1 kwmond Lee tr, Pewnguin 1987).

Chrigtaptwr L, Blokesley, Report on the Obelacles to the Creation of a Permaneat War §rimes Tribunal, 15 Flerchee
Ferum of World AfRirs, 77 (Mo, 2, 1994},

Wieor Schwarzenberger, Judgecacnt of Nuremberg, 21 TULSA T REV. 330 {197,

Thendow Meron, Shakespeares Henry the Eilth and the Law of War, BS Arerican Tourna] of International Low I,
234 {1997},

“5ce generally, Edoarde Grippi, The Evolution of Inteonational Criminal Responsibility wnder Inbeational Law,
435 Intemnational Beview of the Rl Croes, 531 (1999); Kennoth S ren, Aumanitiran Law in the Articles of War
Diaczted in 1621 by King Gustavus T Adolphus of Sweden, 313 Internationa] Roview of the Bed Creas, 438 (1996);
M1 Keen, The Laws (OF War In The Late Middle AGES (Reutledge and Kegan Paul 1965).
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this conference, Germany finally surrendered and gave in to the terms of treaty
of Versailles, and the peace treaty was bomn. It was also for the first time, on the
basls of this treaty, that an individual criminat responsibility was recugnized for
International crimes.

When this reaty was created after the coming together of the Axis, and the
victorious Allied powers, it led to the evolvement of a new legal policy for the
prosecutivm of oiminals at the end of the wars, and finally 4 new groups of crimes
were created which wers; sanctity of the treatics, crimes against the international
tmarrals, war crimes, and vipiations of the laws of humanity. In here, the definitiom
of ‘Internativmal morals” was not clearly defined, and was kept really vague
because it was the first time that an attempt was made towards formulating a
fleshed out legal policy for the prosecution of war criminals in the form of a treaty,
which also gave a ray of hope for a fine possibility in the fnture for widenng the
ambit of the crimes. But at the same time, it had o be seen that all thase guilty of
committing grave and widespread organized or unorganized hostilities In the war
fell under the ambit of a nammowly defined crime, if not under other weli defined
sections, with the objective that none of them could evade the punishments or go
scat free by conveniently falling outside the ambit of the already defined crimes.
Thizs was only the onset of starting lo detine the atrocities being inflicted on
people. Apart frem this, it would not be wise of us fo ignore the fact that there
were definitely political motives behind framing of this.

Undler the Paris Peace Agreement, there took place Leipzig War Crimes Trials,
a series of trials wherein all German war criminals and suspects after e World
War 1 were to be tried and prosecuted. Germany passed a legislation to be abie
to bring them before its own court of law i.e the Reichsgericht (German Supreme
Court), and the German prosecutor reserved all the rights t decide which cases
must be brought before the German courts for trial. But the Allied powers still
had the powers to bring the suspects for hials before their vwn tribunal in case
they suspected that the German courts would showcase biasness or avenge the
deteat and not display faimess in the prosecutions intending 1o let go the army
generals scot free. The Leipzig trials turned out to be a faiture because onby 12
individuals were prosecuted. But, the reason a political compromise was made
by handing over the prosecutions to the German court was, becausc, there
was an putcry by the German population and intemal conflicts amongst the
Allied powers. The French wanted Germany's downfall, but Britain did not
see any point in doing that and particulariy didn't want France to emcree as a
superpower. In the end the Leipzig were only widely criticized.

What alse cannot be overlooked is that all the trials held under the treaty of
Versailles were not tutally impartial and fair, and they intended to prosecute only
the defcated armed forces for the war crimes.

i, Tagitimation 60 (2603); Maopota, War Crimes X1 (3004); Hofstotter, Verfahrensoocht 20 2005); Sateprer,
Intematiomiabes Sterfrecht 12 (20000
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Another major incident that was documented because of its extreme level
of tyranny and oppression exercised in the course of first world war was the
perserution of the Armenians in the hands of Turkish. Though the atrocities un
the Armenians by the Turkish had begun in 1984 by a cruel suppression of a
revolt led by the Armenian mountain farners, in 1914 when the war begin, within
a perind of & months, the Turkish army had terminated 1.5 million Armendans,
which roughly made up for twuthirds of the whoele Armenlan populace. The
phrase “crimes against humanity” is supposed to have been coined alter this
Armenian genocide and finds root here. To punish those involved in this cnme,
the Allied powers on an international level signed the Treaty of Sevres, to punish
the guilty but unfortunately this treaty never took effect.

-

Iven before the Allics came together after the World War II to discuss the
setting up of a war crimes tribunal (International Military Tribunal), there werc
trials already in place in connection with this. Even befure the fribunal was
established and even after tribunals were in place, there were proceedings which
had taken place in the US occupied Germany. But the Allies felt that there was
a real necessity for war tribunals to come in place as there was a fear of Mazi
criminals escaping punlshment under domestic law or there were circumstances
where the crimes were conducted In various European jurisdictions and hence
there were arising conflicts with respect to jurisdictions. Henceforth, the Allies
had agreed to set up IMT. Also, the fact remains in case of nafions, domestic
iegislations were defined in such a way that there was a good defensc available
to flout superior orders, but in the case of IMT, there was no defense avallabie
against the orders of the Superior court.

Pre Nuremberg Trials

Tust before the Nuremberg Tribunal Trials came into the picture in 1942,
the Allied powers came together in St James Palace in London, and the Enited
MNatiomis War Crimes Tribunal (UNWCC) was set up o document ali the war
crimes and crimes against the humanity, s main function was to investigate,
collect evidence, and provide/snggest all the mformation to the Alliss with the
cases that should be brought for trials. Subsequerdly, the “Declaration of 5t
james” was signed which laid the foundation of IMT, and later in pursuance of
that, Moscow Declaration of 30 October, 1943, which was like a re affirmalion by
the Allies to set up an ad hoc tribunal. Finaliy, the Declaration of London was
signed by Britain, USA, France, and the Soviet Union {USSR) which gave birth to
the IMT or the Nuremberg War Tribunal.

Nuremberg Trials

The Wuremberg Charter consisted of three categories of offences: crimes
against peace, war crimes, and crimes against humanity. The Nurembery
trial lasted eleven menths. The IMT tried twenty-two individuals and six
organizations. The main objective of the IMY was to prosecute major war
crminals. In addition to the trials at Nuremberg in Gemmnany, the Allies set up a
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tribunal to bring to trial the leaders of Japan, another member of the Axis powers
n World War 11

The Tokyo Trials

The Tokyoe Trials were based on the Charter for the Far East, or Tokyo
Charler’, which was proclaimed on 19 January 1946 by the Supreme Commander
of the Allied Powers, General [Xouglas MacArthur,” The Charter was, unlike
the London Charter, not part of a treaty or an agreement amang the Allies. The
definition of crimes against humanity differed from that of the IMT Charter
m two ways: first, the IMTFE Charter expanded the hst of crimes to include
imprisonment, torture, and rape. Secondly, it eliminated the requirement that
‘erimes against humanity” had to be connected tz war by omitting the words
‘before or during the war”.” Though one can totally deduce that thesce tribunals
were a way of avenging the Axis powers, yvet these ad hoc Tribunals marked a
waltershed iu the history of the international criminal law. I'rofessor lan Brownlie
has observed, “whetewer the state of faw in 1945, Article 6 of the Nuremibery Charter
has since cowne fo represent general international Tan Y

The Nuremberg and Tokyo Trals were followed by a sccond series of
prosecutions of Mazi leaders.™ : most famous proceedings were the twelve
trials before the UFS-American court in Nuremberg,™

THE NUREMBERG PRINCIPLES AS THE IMMEDIATE
CONSEQUENCE OF THE NUREMBERG TRIALS

After the Nuremberg trials, there was a2 need to codify all the principles
that had emerged from the trials. On 1 December, 1946, the TINGA adopted
thase principles and established on the very same day a committee for the
codification of intermational law; the Committee on the Progressive Development
of International Law and its Codification (CPDIL). The committee was to codify
the ‘Nuremberg Principles”.' Upon the recommendation of the CPDIL, the
Intermational lLaw Commission (ILC) was founded in Wovembor 1947 and was
mnmediately instructed to integrate the Nuremberg Principles into a draft code on
TCT.»

In fact, it was the call of the former President of the Soviet Uniom, Mikhail
Gorbachey, to set up an ICC for the prosecution of terrorism and a similar request
by the government of Trinidad and Tobago with regard to the prosecution of
drug trafticking, that made a fresh start possible, taking the groundbreaking

"Froclamation by the Supreme Commander for the Allied Powrers {19th January W4G), reprinted in Prichard and
Zaide, Tokyo (TUE1)-

T,

"[AN Erowrlic, Principles of Public International Laws, 562 {41k ed. 1990).

BARBOS, Tior Allgeeneioge: TRIL 83 (20027 2104); FOMIL, LEGTLLLLATION 7 [2003); EMGELHART, IUERA 26 {2004),
7arF.

W% LT, Belv (1950-3).

oG A Res 95 (1), Dhee. 17, 1946, in L Y5 (1946 7, 254,

oA Res. 177 (I, Mov. 21, 1947 in GA ILC, Tharlec (1049), 32
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decision te bring the work on the code, and the statute for an 1CC, together, This
resulted, within the framework of the 11.C, in the 1994 Draft Statute and 1996
Draft Code which were both very influential in the negotiations on an ICC Statute
and finally jed to the adoption of the Statute in 1998 in Rome.

Belore we further discuss the developments, procedure, and faults in the
Rome Statute, we must also look into other mixed, hybrid fribunals which were
setup specifically to cater to the needs of the states where crimes involved had
connections to the International commmunity.

ICTY

The International Criminal Tribunzl for the forner Yugoslavia (1CTY), based
i The Hague {Netherlands), was established in 1993 pursuant to the Security
Council resolution 808, Its jurisdiction [s limited to acts cormmitted in the former
Yugoslavia since 1991 and covers four categomies of cmimes as defined in the
Trimnal's Statute, namely, grave breaches of the 1949 Geneva Cenventions,
violations of the laws and customs of war, genocide, and crimes against
hurnanity. #

ICTR

The Intermational Criminal Tribunal for Rwanda (ICTR) was set up by UN
security Council pursuant to Resolution 955 in 1994, in response to genocide
along with other systcmatic, widespread, and blatant viclations of internatiomal
humanitarian law which had been committed in Rwanda.™

Foth 1CTY and 1CTR have remarkably contributed to peace building in post
war societies. Both institutions have helped marginalize naticnalist political
leaders along with other armed forces related to ethmic war and genncide, to
diseourage retribution by victim groups, and to transform crirninal justice which
is an important aspect of the current international agenda.™®

The United Mations Mechanism for international Crimdnal Tribunals (WMICT)
was embarked upon to carry out a number of functions which were eminent to
help out both the tribunals to accomplish their objectives. For the same, MCIA
had the powers to enforce punishments, grant or retuse pardons. or comupute
sentences. The MICT branches in Arusha and The Hague starfed functioning in
2012 and 2013, respectively.™

Mixed Tribunals and Special Chambers
Following the watfare between Serb anthorities and the Kosovo [iberation
Army, the first hybrid tribunal system was established by UNMIK in 2000.

YICRL, intemnatinanl Criminsl Justice: The Institotions; internations)-criminaljusticc-instittions. i eng pdf.

"Kitlichaixree F, Intemnatianal Criminal Tawe (Unford University Prass) (2005).

*Akhavan P, Beyend Impumity: Can intematisnal  vicinal Justice Prevent Foture Atrocities, 95 American Saciety of
Intematioeal Lawr, 7-3F (204},

i
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Regulation &4 Panels were established in Kosove courts. The panels have
jurisdictiom over all war crimes cases. Pursuant te the Security Council resolution
la64 in 2009, the Special Tribunal for Lebanon (STL) was the first international
tribumal to try critnes under demestic law and to deal with terrorism as a distinct
crime. The tribunal sits in the [ lagoe and has an office in Beinut =

Specal Chambers were established in the courts of East Timor, Carmbodia
(Uxtraordinary Chambers), Serbia, and Bosnda-Herzegovina in 2000, 2001, 2005,
and 2005, respeclively in Kosova ®

I July 1998, 120 states voted to adopt the Lome Statute of the Intermational
Criminal Court” and came into force in 2002, In Nuremberg and Tokyo the Allies
repeatedly declared that the law according to which they judged major war
criminals would have to be applied in the future to judge their vwn behavior. In
the words of American Chief roscoutor Justice Robert H. Jackson, the parameters
for judging these criminals would have to be taken very seriously as it Is on the
basis of the record of how the present eriminals are being judged that the way in
wliich the trials are to be conducted in the future will be ascertained.

The atternpt has been all along to instill a pacifist mindset, to weigh the
comsequences of actions, more 5o, if | may rather label “instincts” more serionsly,
to be more comsiderate; to make nations believe that the Bloodlest wars that
were fought in history, which had resulted in a nafion’s so called "emcrging
triumphant”, what did the winners of the war really win? The insight that was
missed out here was |, that it was not the countries that had fought against the
triunaphant ones that were defcated, but it was humanity that was defeated.

CONCLUSION

One needs toke into consideration the efforts that were put into by ICC
tr mitke the provisions work, and to strengthen criminal law. A Preparatory
Commission was put into place which had worked extensively on the making f
the Court's Rules of Procedure and Evidence and the elements of crime, and the
original drafts of the same were presented in the Assexnbly of Parties (AST") when
the Rome Statute came to foree in 2002.

Apart from this, the court in 2012 also commenced the “lessons learnt”
exercise under which the court took upon itself to fll up all the loophales in the
1CC"s procedure and majorly looked into the regulatory framework in judicial
proceedings to understand which fragments of the change are the only constant.
After all procedures need to keep evolving and suit the changing needs of the
society. Removing the obscurities from the code is a major tagsk which cannot
be ignored. The Lessons Learnt exercise had also taken into consideration the

EeRC, Tnternatianal Ciminal hastice: The Tnglitutions; intomational -criminal-justiceingtih ons-icrc-eng.pdE
TN Security Uovacil Resohubion, 1244,
o habas WA, an Tntendurtion to The International ©rivninal Cowet, ((ambridage University FProess) (2011)-
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trial methids and delved upon the pre trial trial and posl trial procedure, and
also fook inte how the victims were te be protected during the course of such
proceedings. The aim s to keep proced re as less cumnplex as possible,

Tie K'C had also undertaken the ReVision project, to bring about some
fundamental changes in the Registry, basically to streamling the procedures in
the 1CC and make them all the mare efficient. It is not v be forgotten that while
all these projects are being undertaken, none of fheir principles should come into
conflict with the basic Amdamentals enshrined in the 1CC code such as fair trials
and the preteclion of the victims before, during, and after the trials.

Unc of the achicvements in elaboration of the code was also laying down of
a succient defiition of the ‘crime of aggression’ hy the ASP’s Special Working
Group in the Kampala Conference, 2010. Another equally important and
major amendment that was made here was regarding the war crimes in non
internaticnal armed confiict. As time passed, more and more amendments were
brought furth in the context of poisoning weapons, asphyxiation, and other
biological weapons. This was a major breakthrough and also a testimony to the
fact that the 1CC was open to inducting the war crimes committed in the nan
internativnal arena.

GRIEVANCE AND SUGGESTION/IDEA

What | can identify as the major gricvance here is that, unlike, the UN, this
treaty-based permancnt institution does not have a police force of its own, If
it really aims to succeed in punishing the perpetrators of all the serivus crimes
and war crimainals, and set examples for the iternational community, it needs
exponental support from the international commupity at each and every step to
be able o enforce its decisions. This can be very problematic if the court delivers
verdicts, for example, against the government officials of a country 7 being
prosecuted, or the verdict favours their enernies, it would then only be very casy
for the particular state 2 aggrieved with the court's decision to withdraw their
support in their further cooperation witl: the court, which will indisputably be
very threatening not only for the country Z, which takes away its support but also
for the criminals ol other countries who commit atrodties in their host country,
and seek refuge in Z for protection. In such a scenario, the lack of its own forces
can become a reason for jts own failure in the course of time because, by having,
its own police force, the court will be able ko in some extents, control the situation
or halt the atrocities committed in the state 7, or arrest the criminal seeking refuge
in there. There might generate expectations on part of the countries that provide
more help, whether in monetary terms or otherwise to the court, that if they, at
any time, are rendered dissatisfied with the verdicts of the courts which goes
against them and /or favours their cnemies, the nations might stop offering them
monetary support or otherwise. But the court, irrespective of all that, will have to
act in a fair, transparent, and unbiased way, to achieve its purpose and prosecute
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not only the perpetrators of serious war crimes but also those countries, groups,
organizations shiclding the suspects and harboring them with fiill knowledge in
their territory. Une more problem that 1 can vividly draw out here is the nunber
of organirations that the court works with, like the United Nations, Alrican
Union, European Tlnion, and other regional crganizations. The challenge for
the court while working with these international organizations is to not become
one political fipure itself and to save itself afl the influences, biasness, and the
arbitrariess amongst all of that, which is one of the most challenging tasks of the
courk.

While many tribunals were set up alongside the ICC, there is o tricky
part in here which Is that the KCC won't be the only international criminal law
institution interpreting and making new declarations and laws; there will
be other adjudicating authurities tow, consequently leading to emergence of
variety of jurisprudences. Therefore, there lies a very high possihility of onflict
of interest with the 10’5 codes. International law not being binding is a major
couse of cuncern here and it provides a leeway to the mixed tribunals to enforce
its owmn domestic laws on the pretext of being familiarized locally with the social
conditions and also being within the vicinity of the place of the commission of the
cTime,

Coming to dlssecting some of its provisions, what can be clearly seen here
is that wnder the powers of jurisdirtion hestowed upon the court, unlike the
ICTY in its infamous Tadic Jurisdiction decision of 2 October 1995, 10C does
not have the jurisdiction to extend its jurisdiction by reference to internatlonal
custornary law. 1 take some issues here, accerding to me, the law fratemnity here
needs to take into consideration that it’s not always imperative that well thought
out boundaries be defined for operation. Biological warfarc was something
unfathomable in 180Ms, on similar veins, there are anly more new and dangerous
pace that we can’t comprehend, and upcoming technology keeps has capaaty to
vanish thousands from the face of the earth. In such cases, houndarics will have
to be crossed by courts in the emergency situations and it will be their duty to
take charge of the crime that were never committed before and punish criminals
for their acts otherwise the criminals shall go scot free only because the 1CC had
no prisdiction to cover that particalar crime as it was not specified in the statute.
This shall instill a It of fear in the international community. Court needs to
be given extended powers which shall not be effusive, but enough to tackle all
critical and Jife threatening situabons.

Another aspect | sense a problem in is the principie of complementarity,
which forms one of the foundational pillars of the Rome Statute systemn, and
bears an important challenge for both the 1CC and 1ts States Parties. According
to this principle, 2 suit of war crimes has to be first tried in the domestic court
and when the domestic courts are genuinely unable or unwilling te prosecute
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the criminals, only then will the suit gar b the international criminal court. This
Is the issue of complementarity, it intends to resolve intemally the case first. I,
as an author, having traversed through the whale trajectory of jurisprudence
of the international criminal court and having reflected upon several facets
realized that, the power to decide the war crimes must e with the international
criminal court. [ draw this observation because the national courts maybe biased,
and may let off their suspects, and the history of the Leipzig trials shall repeat
again. There are lot of countries which are major super powers and possess
not only economic power, but alse enough political influences. In today’s grim
svenario, where so many terrorist organisations are willingly being harbored by
mauy countries with nlterior motives, there needs to be an independent body
establislied to deal with such crimes and works hﬁdepunds:nfl}r on its own and
doesn’t let the accused or the criminal escape with their doings. The independent
body here is 1CC, and ICC should be the one prosecuting “all” the international
crimes, Retaining the first power with the domestic courts to prosecute the
international crimes might result in biasness of the judges towards the parties
of their vwn states involved in the suit which shall not result in justice to the
victims of the crimes. And if the accused belongs to the enemy nation then there
hardly remains any scope for true justice. In this 21st century, countrics are
ready to go to any extents to be able to assert themselves as super powers and
therefore can compromise peace to any extent to remain the most powerful on
the map and, where the situatlon arises, to save its international repufe, it can
resort to taking the presumptuous advantage of this principle and render biaged
decisions, even if at the cost of lives of other people.

Therefore, though this particular saggested move would take up a lot of
resources, yet to secure justice to the victims at all levels this move is cardinal.
Because, for many poor and undeveloped countries who are oppressed and
persecuted, whose Livelihoods are snatched away and whose large populations
are renulersd homeless due to the atrocities committed by other individuals
or natiens, the court becomes their last hope for expecting any sort of relief
or justice. The court must amend its provisions so as to make a provisiou
fur creating its own force so as to as help in controlling some situations when
in exigencies, just like 1IN or NATO. The smallest of the efforts have the
potential o go a long way, for example extending of its jurisdiction so as to
fake up a matter in their own hands when in extremely critical situation by
reference to nternational customary law. And , to delve upon the principle
of coraplementarity once again , and weigh the consequemces where { come
to realize that the pros of enacting it are more than the cons of it. Keeping
a pacifist mind set and making people aware of how crucial it is to adopt this
mindset is of paramount importance as ideclogy of one nation will compel the
other peaceful nation to take up arms cven when it detests so, because only the
mruxcents will be losing their lives for absolutely ni fault of thens. Fire ignited by
one nation is enough to engulf the world and affect every possible innocent and
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infact, affecting gencrations altogether, as we have witnessed in the world wars
already. Surely, we don’t want the historics repeating itself again. Ultimately,
for this judiciary to be able to flourish, it needs cooperation and support from
all states and it mast also be free of any negative influences and theeat to its
independence. The internatiemal criminal law shall keep cvolving, shall keep
thriving, and shall keep striving for justice for averyone in this world, just like
how it has evolved beautifully through all these centuries.
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A WEATON TO THE RAFPE PERPETRATORS BY THE
SUPREME COURT OF INDIA IN GOVINDASWAMY VS.
5TATE OF KERALA

Saman Asif*
ABSTRACT

The Homowrable Supreme Cowrt of Indiz in the year 216 passed am inglarfons fudgrent
wherei i stated, “resulling i death of @ rape victin by keeping her in 2 supine position was aitly
for Hie purpose of sexaally assatdting her and 1ot causing her denth™ ! A wapon rightly pives in
the hanids of rape perpriratars to sextially assault or rape @ wommn, and coen if during the rourse of
sk assault for whatsoener reason the victim dies, B court trusts the accused enough that he fust
had the knowledge and gudlt of sexvally assautting hey and had wo knowledge or guilt reyarding Hhe
gramest (onsequences of kis actoms thal fs deoth,

fauoring the preseut scendria that led to the foremost Amendment of the year 2013 in the Indian
Penal Code 1866, The Hon'ble Supreme Court of India tn the case of Govindaswamy v. Stale of
Kerala igid down mamy and subsequently denied jusiice to the hapless rape wcline wite died affer
scoeval dayps of survival in a vegelalive stute, This paper subwits o eritical ovalysis of e Judgrra!
wiith regard Lo the cdse being one of the varest of rae” with further aelysis of B principle of Just
eserts,

INTRODUCTION

It is a matter of serious concern that crimes against women have been
increasing in recent times. Offences like rape impose a series of threat to the
criminal justrce system. There are outcries for the severest punishuments, but oft-
times such a vielence overshadows the real quandary of the victim. Rape is an
incislent which disturbs the core foundations of the Lves of the vicims and peacs
of the society. For many it impairs the capacity for pexsomal relationships, altering
their behaviour for a long-term causing chromic depression, anxiety and fear. But
sometimes ust raping a woman does not scem encugh to satisfy the need of the
flagitious monster that inhabits inside the mind of the perpetrator, so in order to
satisfy their deadly hunger they tend to hurt the weman so brutally Kl the extent
she stops resisting and dies.

This offence of rape ¢um murder, due to its heinous nature demands the
descrved punishment to the offender and the hope for justice of the society lies
within the hands of the criminal justice system which sometimes fails in doing
so, resulting in decrease of the faith of the people and eventually increasing the
oceurrence of such erime, as happened in the case of Govindaswamy vs. State of
Kerala® where The [fonourable Supreme Court of India failed in providing the
deserved purishment to the offender.

“Third Year Studert, Ktk School of Law, Bhubewesumr

Wreindasvnmy . State OFKeeala, AR 2016 50 43296,
.
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SYNOPSIS OF THE CASE

Facts At A Glance

The factual matrix depicts the rape and murder of a deplorable girl whe was
travelling by a passenger train before the eve of her engagement. The girl who
was travelling in the Ladies Compartment of the train was brutally raped and
murdered 10 minutes before the arival of her destination.

The accused being a habitaal offender, noticed that the girl was
unaccompanied in the compartment. When the train moved towards shornur
after leaving the Vallathol Nagar Railway Station, the accused fleetly moved into
that ladics cownpartment, and rushed ta the victim. The horrified victim frantically
tried 10 escape and ran here and there but was trapped due to the limited space,
her cries turned intg screams, but no ohe came to rescue her from the clutches of
ther accused.

She resisted and opposed hard, but was caught and her head was [orcibly hit
again and again on the walls of the compartment. On sustaining fatal mjuries, she
became practically immobilized and dazed. Her protest remained in-cfficacious
and her screams died down between the walls of the compartment. She was
dropped down to the track from the running train and as a result the side of
Tver face foreibly hit against the crossuver of the railway track. The accused then
jumped down from the moving train on the other side, rushed towards the victim,
dragged her to a shady place where he placed her between two railway tracks
in a supine position. He hurriedly tore her clothes and disrobed her, and raped
the piteous girl while blood was dripping from her face, vozing out from the
freshiy sustained injuries on her head and face. He rather acted as necrophiliar.
After fulfilling his sexual desire, the accused searched for the valuables in her bag,
ransacked her belongings, and robbed her cell phene which was the only worthy
material with the victim, and decamped with the boot, by leaving the poor girl in
nudity

Judgment Of The Trial And High Court

Besides the sentencing of the accused under section 375, 394, 397 and 447 of
the IPC, death semtence was awarded to the accused by both the trial court and
the ITigh coyrt by taking into consideration that the case was fit to be categorized
atnong ‘the rarest of rare’ due to the presence of all the aggravating circumstances
and the absence of any mitigating circumstances.*

Pust the judgment of the Kerala High Court an appeal was made before the
Supreme Court, challenging the valldity of the death sentence that was passed.

Acquittal By The Supreme Court
The awarding of capital punishment for the perpetration of the offence
of murder as per secton 302 of the IPC was dismissed and the accused was

¥ evindaswany v, State of Kerala, (2005 1LE 141 Xer,
.
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convicted for voluntarily causing grievous hurt under section 325 of the IPC.
The decision of the Apex court was on the basis that the act of the accused was
neither intended to canse the death nor did lie had the knenwlodge that his act
was likely to cause death. The volition of the accused in keaping the victim in a
supine position, according to the doctor who examined the post-mortem report
was only for the purpose of sexual assault, and the fact that the victim died after
several days of survival in a vegetative state, does not create any nexus betwoen
the victim and the accused,

Therefore, the Apex court stated that raping ihe girl by keeping her in a supine
position bebween the crossover of the railway line after smashing her head in the
walls of the compartment and throwing her out of the train, was not enough to
cause hor death and was not intended by the accused, it was ail done only for the
purpase of sexual assault, the accused had sexual desire and so he just wanted
to fulfill it and during the course he just voluntarily cansed grievous hurt to the
victim as she was trying o resist and save herself, which resulted in her death.
Tenwee, the accused was considered not guilty of the death of the victim ®

CRITICAL ANALYSIS
Fullowing are the issues raised as per the fachzal matrix and judgement order
passed by the of the Supreme court-

1. Was the act of the accused intended or he had knowledge that his act was
likely 1o cause death?

2. Does this case fall fit within the category of the “rarest of rare” casa?
3. Was the deserved punishment awarded to the offender?
1. Knowledge On Behalf Of The Accused

The judgment of the Ilmourable Supreme Court seems to have been passed
on the basis that the knowledge on behalf of the accused might net have been
attributed to him as his intention was only the sexual assault and not death,
which apparently docs not seem enough for the acquittal of the accused. Mens rea
in a crime has got two essential clements that is intention as well as knowledge.
Knowledge is just the statc of being aware of the future tonsequences of one’s
actions and in this case the series of injuries and assault that were inflicted on
the vichm is suffice fur the accused to be aware of what kind of offence he has
cormmitted.

In the case of Richhpal Singh Meena ps. Ghasi® it was stated it is not a matier
of nch concern that the offender had the knowledge that his inflicted injurics
would cause the death of the victim, if a person inflicts injuries of that kind,
they must face the aftermath and can only be held not guilty if the injury was
not intended or was accidental. Nevertheless, intention is something that cart be

Hoovindaswamy v. State of Kerala ALR M16 SO 1790,
"Richhpa] Singh Muvne, {hasi. ATR. 2014 SC 3535,
i Vibhute, PS4 Pillai' v € rimairal 1.ase 568 (11th Ed. 2012},
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extrapolated from the acts of the accused and the circumstances and the natare of
injuries inflicted ”

2. Application Of The “Rarest Of Rare” Formula

The Suprerne Court in the vase of Bachan Singht vs. Statr of Pusjat® laid down
vertain. guidelines that should be followed by a court before awarding death
penalty:

i Only i cases of immense culpability, the harshest penalty of death must
be given;

. The situation of the offender and the crcumstances of crime has to be
consicdered;

iii. When the nature and the circumstances of crime appears madegquate to
award life imprisonment, then orly death penalty must be awarded; and

iv. The balance between aggravating and mitigating factors has to be drawn.

Although in the case of Machhi Singh o State of Punjel® the Supreme Court
held that there must be something uncommon with the crime and if it shook
the: cotlective «onscience of the public that the society shouid expert the judicial
power cendre to award death sentence.

Likewise in the case of (hernaif Singh @ Galz 7. State of Punjab", the Apex court
hetd that on detenninjng the appropriate sermtences lor death penalty, two things
muzt be taken into consideration:

i.  The court should proceed to take step when the aggravating factors
outweigh the mitigating factors,

i. It should not be judgecentric rather it should depend upon the
perception of the society, it must be macde clear that the society approves
ar disapproves the awarding of death penalty.

Applying these guidelines in the case of Govindaswamy vs. State Of Kerala,
it can be determined that the cireumstances of the crime and its barbaric nature is
undeniably falling within the category of the ‘rarest of rare’ cases as:

i.  Upon balancing the aggravating and mitigating factors of the case the
aggravating factor outweigh the mitigating factors as there is not a single
mitigating factor in the favour of the accused, the aggravating factors
being such-

®  The accused was a habitual offender; and

« The way in which he raped, robbed and caused death of the girt shows
the extortionate criminality in his behaviour. His diabolic method and
sadistic approach was not like a mundane criminal or sex pervert but was
rather of a necrophiliac.

"Brchan Singh v. Stabe of Punjob. ATR 1980 50 865,
“Mackh Singh v. State sf Purjab. AR 1983 3¢ 957,
"iernail Singhitgalav v, state of punjab ATR N1 S0 TT17.
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ii. In this casc culpability has determined the proportion of extreme
depravity, the accused is a ferocioys criminal.
iii. The incident sent tremeors in the sodety and shook the collective
conscience ol the community,
3. Principle Of Just Deserts

The principle of just desert means that the deserved pumishment rmust
be given to the offender, it is a retvibntive theory of justice which says that a
punishment iz justified because it is deserved." This retributive theory focuses on
the reasoning of the wromgdoer's just desert e, a propordonate punishment must
be given.”? According to the leading theorist on just deserts Andrew von Hirsch
‘penalty must comport with the sericusness of crime 50 that the reprobation on
the offender through his penalty reflects the blamewaorthiness of his conduct thus
prunishment arc to be awarded on a penalty scale so that their relative intensity
reflects the seriousness rankings of the crimes involved ™ The punishment
that has to be awarded for a crime should be appropriate and must conform to
anel be in accordance with the brutality aud atrocty of the crime that has been
committed Y If the suitable penalty is not given for a crime which has been carried
oul not just against the victim herself but also against the society to which the
culprit and the victim belongs o, then the court would fal in providing justice.”
As the culpability of the offender is mirrored in the penalty that is imposed.’

CONCLUSION

It cen be concluded from the above analysis that the acquittal of the accused
by the Apex court is flawed, relying upon a hypothetical presumnption that the act
of the Govindaswamy was likely to cause death and it was not intended is no way
justified from the fact that the victim died after several days. The accused was
awarce of what his acion would lead to. The aggravating factors of this case are
such that the case is fit to fall within the category of the ‘rarest of rare’ and there

must not have been a speck of doubt while giving the order of death penalty to
the accused.

‘The offence of rape cum murder or death due to rape is increasing day by day
and the Criminal low Amendment Act, 2013 introduced section 376AY in the 1%
i.e. punishment for death of a rape victim which clearly states that the accused
can be awarded with death. Tgnoring these legisiation and the stuation that
lead to these amendment in recent times, If the Apex court passes snch a flawed
judgment then it would unquestionably result in dig-balance in the criminal
justice systemn as such eniminals need to be punished with what they deserve in

1 yndi Banks, Crirminal Justice and Ethics 143 {2nd Tid. 20080

e

BAndmow Yoo Hirsch, Peapurtionality in the Philosophy of Punishament, 1 Crinve and Justicn 79, 55 23 (1992)-
URajvi v. Stabe of Rajasthan ALR 1996 50175

il

“C‘j.'rldi Banks, {riminal hastiice and Ethice 143 (2nd Ed. 2004),
PThe Criminal Law {Amendment) Act, M135, Mo, A3, Arte of Parliament, 2013
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ANAND KUMAR MOHATTA AND ANR. V. STATE
(GOVT. OF NCT OF DELHY)

Rudra Shandilya® & Manisha Arora™

ABSTRACT

There wats o divelopment agreoment between the Moo parties Lo, Appellosf Noddooand
Respoitdent No.2 by the virtue of which they had to dewelop the properiy owened by the former. The
agreement entered could ot be fulfillod. An FIR was filed by Respondent Na2 under seetion 406 of
the IPC. Then Appellant susiber 1 moted High Court of [eihi under the secliof 482 of the CrPC
i arder to guash the FIR, The Fiigh Conrt dispised off the appellants” pelifion. The appeliaads thea
approached the Apex Courl. When the epoval was sub fiedive fin Supreste Court, Respondent No. i
filed 2 charge sheel ogainst the Appellants, 5o, the appellants additionally filed an amendmen!
epplication sceking to incorperate g proyer for guashting the charge sheet in addition to the priger for
the quashing of TIR. The Cowrt quashed Hhe FIR aed held that the dispaie froolocd is civil in vature.

INTRODUCTION

Indian Judiciary, onc of the mast robust institutions of the warld, is iu itself an
illustration how the settled law can be changed when powers vested in particular
sub-organ of the judiciary requircs it to act for the benefit of its upholder. Time
ty time whether it is a civil wrong or a criminal offence the Judiciary repeal the
law when any of its cited provision is violating or disrespecting any legal right
of an Indian naticnal. Same such issue is the restriction of the power granted ta
High Courts in order to administer justice and for the protection against the abuse
of powers only to the stage of filing of First Information Report (FIR). Regarding
this provision related to exercise of inherent powers by a Ifigh Court guaranteed
to it under the CrPC) there have been conflicts between the lawmaking bodies
and various Interest groups which will be dealt with the help of the foliowing case
analysis.

Anand Kumar Mohatta and anr. V. State {Govi. of NCT of Delhi)
Department of Home and anr.?

Facts-

There was a devclopment agreement between the bwvo parties e, Arnand
Kumar Mohatta (Appellant Mo.l} and Ansal Properties and Infrastmicture
Limited {Respondent No2) dated 03.06.1993 by the virtue of which they had
to develop the property owned by the former. The property owned by Anand
Kumar Mohatta s sitnated at 20, Feroz Shah Road, New [Delhi, which falls under
Lutyens Zone. The parties agreed to develop the said property by constructing

* *First Yenr Students Damodarom Sanjivayys National Law Universily, Visakhapatam

W ade of Crimimal Procodure, § 482 (1973)
2anand Kumar Mohatta and Anr. v, State [Govt. of WNCT of Lelhi), £rl ™o, 3730 of 2016
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Comments-

ealing with the first issue i.e. whether the offence can be incorporated under
the section #6 of the IPC with regards to transforning of property by Appellant
No.1 to Appellant N2 and nun-retarming of the security amount of one ¢rore
which was deposited by Respondent No 2 to Appellant No.l.

In the Judgment, the Supreme Court of India supported that the Respondents
contention that transferring of said property by Appeliant Nl b his wife
ie. Appellant No.2 is done by the way of fraud and thus constitutes a criminal
breach of trust is unarguable as the alleged deceitful transter of property by
the Appellant No.1 to his wife, presuming it to be unlawful, con never furm an
offence of criminal breach of trust under section 406 of IPC as that property was
not endowed by Eespondent No2 to the Appellants. The pmpert}' was owned
by the Appellant No.1 and hence there was no doubt of appellants having been
endowed with their own property, and that too by the complainant, who had
only entered into a development agreement in the association of property.

This contention given by the court was correct in the marnner that property
was owned by Appellant No.1 and hence e can transfer the property to anyone
as pur his wish and the Respondent No2 cannot file a complaint regarding the
transfer of the property and he should be concemed only with the developinent
agrcement.  Ierein, in accordance with the abevestatcd reasoming, the
Appetlant No.1 is not guilty of defrauding the Respondent No.2 by misleadingly
transierring the property associated with the development agreement.

Dealing with the other contention of the Respondent Ne.2 under the same
issuc regarding the non-rehuning of the security amount of one crore which was
deposited by the Respondent no. 2 to Appellant No.1, the counsel who appeared
on behalf of the appellants submitted that the retention of security amount of one
crore is purely a civil dispute and thus the complaint of retentiom of the security
amount by the Respondent No.2 cannot be dealt as criminal breach of trust.
Learncd counsel further stated the reasoning that the security amount deposited
by the appeliant shall be refunded under the clause 30(b) of the development
agreement which states that the developer should handover the areas of the
possession of the owner’s shore to the owner. As this was a contingent contract
between the two parties, the non-arising of the contingency shall he the reason
for non-efunding of the security amount. Besides, the counsel for the appellants
also gave the rcasoning that the developer Le. the Respondent No.2 is a tenant
tu the property by acquiring possession of a part and has not compred with the
obligation of varating it after Appellants notice regarding the dissolving of the
agresment.

The senior counsel on the behalf of the Respondent No.2 gave the reasoning
to withheld the petition which was filed by the appellants to quash the FiR
dated 20.08.2014 as the proceedings have gone beyond it and resubted in the
filing of charge sheet. The learncd senior counsel who appeared on behalf of the
Respondent Ne.1 Le, the state government of NCT submitted that non-returning

122






TS5 2249-4421 Ust Approved Toueal Mo 42016

Appellants since there was no prior attemapt made by the Respondent Ne.2 uther
than filing a eriminal complaint to recover the security amount. Furthermore, it
lieu of a criminal complaint, the recovering of security amount shall be treated as
a civil dispute.

Dealing with the second issue i.e. whether the intringic power of High Court
given under is imited to the quashing of FIR before filing of charge sheet.

The High Court of Delhi discarded the petition filed by Appellants uner
sechon 482 of CrT% as it considered that the case was stll at its mvestigation stage
and the petition was filed prematurcly. The court with regards to the reasoning
cited dirccted to continue the investigation. The Appellants consequently filed
the Special Leave Petition in the Apex Court wherein it protected Appellants
from arrest and directed further investigation. Accurdingly, the Respondent No.l
carried on its own investigation and filed the report under Cr’C in the Coort of
Metropolitan Magistrate, Patiala House Court, Delhi. The senior counse] on behal
of the Respondent No.2 stated that the proceedings have gome beyond the stage of
FIR as the police submitted the charge sheet. As the police submitted the charge
sheet, the Appellants now filed amendment application for quashing of the
charge sheet along with the FIK.

In the case of “Joseph Salvaraj A. v The state of Gujarai™®, the Court while
deciding on the issue similar in nature observed that “from: the popular oocrmets of
the numerous seckions under which the appellant is being charged and is lo be prosecuted
would display that the same s nof made out prima facie from the complatnont’s FIR
Even if the charge sheet had been filed, the learned single judge could have still exanned
whether the offences elaimed to have been perpetrated by the appellant were prima facie
made ot from the complainant's FIR, document, charge sheet, ctc or not”,

Considering section 482 of the CrPC, it can be dearly deduced that nothing
under this section can stop the High Court from exercising its power after filing
of charge shect in order to check abuse of powers and miscartiage of justice. It canu
be said fhat the abuse of power while filing FIR gets aggravated if it leads to the
filing of charge sheet. Nothing can resirict the Court from exercising its power for
curbing sbuse vf powers. Doing this is within the jurisdiction of the Court under
the section that it can entertain discharge application though it is pending before
the trial court.

While deciding the case of, “Slate of Haryana and (s, v Bhajan Lof and Ors.™,
the Court listed down the grounds in para 102 of the judgment, on which the
inherent power of High Court can be exercised for the sake of protection of abuse
of powers as well as to ensure justice. An exhaustive list formed containcd the
fullowing grounds:

Code of Crimina] Frocedure, § 173 (15640)-
pmeph Salvarai A, W, The State of Cagaeqt, 7 500 59 (2001
“atate of Marvana agd Qs v. Bhajao, Lal and O, SCC §07) 426 (1992},
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1. If the alicgations made against the accused at the stage of FIR even if they are
it totality acceptedt does not congtitute an offenice at the ficst sight or make out
a case against the accused.

2. When the allegations in FIR and other materials, along with it do not mestion
a cognizable offence, explains an investigation by police officers in the CrpPC
excuding under an order of 5 magistrate inside the dimensions™.

=

When the cvidence collected in support of the allegations made agalnst the
accused does not reveal any evidence related to the commission of an offence,

4. When the allegations under FIR only makes a non-cognizable offerce and not
a cognizable, a police officer does not allow investigation without an order
from the Magistrate.

5. When the allegations made against the accused are so absurd fhat no
prudent person can figure out any conclusion for continuation or initiation of
provecdings against him,

6. When there exists a displayed legal bar inserted in any provisions of the
Code (under whiclh criminal procesding is made) or where there is a given
provision in the code, giving an cffective remedy for the wrong of the
distressed party.

7. When the allegations made against the accused in FIR arc mala fide in noture

whervin the ulterior metive is vengeance and personal grudge against the
accused.

The Supreme Court dectded that this vage includes the 1st, 3rd and 5th listed
grounds stated in the para 102 of the judgment of Bhajan Lal’s case. instead of
exercising its intrinsic power under section 482 of CrPC the High Court dismissed
a petition filed by Appellants. In addition to this, the Apex Court held that this
was the suitable case for High Court to exercise its inherent POWEL.

Deviding the famoas case of *Karotela o, L Mumiswamy and others™, the
Apex Court stated; m availing its power vested, the High Court can annul the
proceeding in a case resulting to abuse of powers or its continuatlon weuld kcad
te harming the public interest, in order to secure justice.

The Apex Court supported that the filing of the charge sheet is the
consequence of malicious intent of the Respondent No.2 and thus it finds no
hesitation in quashing the FIR dated 20.08.2014 along with the charge sheet dated
U3.08.2018 and thus set aside the judgment given by High Court of Delhi dated
02022016 by virtue of which it dismissed the petition filed by the Appellants and
didn’t agree to nullify the First Information Report.

" oncle of Criirnal Procedure § 156¢1) (1953).

1 rudir oof ¢ "rirningl Prowedure § 15502 (1975

SEpts rnte 9

YK amataka v. I Muniswamy and (s, 3 50K 113 (1977,
MEutira mote 2.
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CONCLUSION-

Tn the present case Le., Anand Kwnar Mohatia and anr. v, Stale {Gont. of NCT of
Dethi) Department of Hlome and anr™. and in other such cases, the Supreme (ourt
has Jaid down the guidelines regarding the inherent power given to High Court
ander section 482 of the CrC. Additionally, it alse laid down the information
as b what consttutes a crirninal breach of trust. However, the apthors conciude
that this judgment has made the point clear that Indiare judiciary is now ne
jomgoer hesitant to take any new decision in a rase which can contravene the
traditional process that takes place in a similar case. After this judgment, unlawfut
harassment by the Law enforcement agencies in the name of FIR and charge-sheet
will now come under control. '

-
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